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NOTES  OF  CASES  IN  K.  B.  8cc. 

The  like  pleas,  in  substance^  upon  the  second  count,  to 
which  the  plaintiff  demurs,  and  the  defendants  join  in  de- 
murrer. 

Mr.  Morton,  for  the  plaintiff. 

The  injury  complained  of  by  the  defendant,  can  amount 
to  no  more  than  a  surcharge  of  the  common,  by  the  owner 
of  the  soil  (however  the  language  of  the  pleader  may 
have  attempted  to  make  it  a  nusance),  and  the  words  used 
in  the  plea  cannot  alter  the  nature  of  the  cause.  Collins 
V.  Reynardson,  Trm.  27  Geo.  II.  where  the  defendant 
would  have  justified  the  pushing  the  plamtiff  off  a  ladder 
by  a  molliter  manus  impomit,  to  regain  bis  property. 

Now  the  legal,  technical,  signification  of  the  word 
nusance,  includes  not  only  an  injury,  but  an  act  illegal  in 
its  own  nature,  as  laying  blocks  in  a  common  highway,  &c. 
Cro.  Jac.  444:  whereas  for  coneys  to  make  burrows, 
is  incident  to  their  nature,  and  cannot  be  illegal;  and  that 
the  owner  of  the  soil  has  a  right  to  stock  the  common 
with  coneys,  and  that  the  commoner  has  no  right  to 
chase,  or  kill,  them,  has  been  resolved  by  a  series  of 
authorities  for  200  years  together.  Bracton,  lib,  4. 
321,  and  Fleta^  establish  the  distinction  between  what 
is  there  called  nocumentumjmtumj  and  the  nocumentum 
if^urtomm.  In  the  latter  case  (as  where  the  lord  erects  a 
wall,  or  hedge,  to  obstruct  his  commoner's  entering  to  en- 
joy his  common)^  the  commoner  may  justify  abating  it;  but 
where  the  act  is  just  in  itself  (as  here  the  lord's  stocking 
the  common  with  rabbets  was),  but,  by  an  excess,  becomes 
injurious  to  the  commoner,  there  the  law  prescribes  him 
a  remedy  by  assize,  or  action  on  the  case,  but  w'dl  not 
suffer  him  to  be  his  own  judge. 
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Yelv,  104,  Cro.  Jac.  145,  the  commoner  justified,  for 
chasing  off  the  coneys,  and  held  ill,  and  his  remedy  for  a 
surcharge  declared  to  be  assize,  or  case.  Cro,  Jac.  229, 
the  point  ^as  thought  so  clearly  settled,  that  it  was  ad« 
judged,  without  argument,  that  the  commoner  could 
neither  destroy  the  coneys,  nor  their  burrows ;  yet,  about 
four  years  after  this,  the  commoners  had  again  the  spirit 
to  bring  on  the  question  once  more :  2  Bulstr*  116:  in 
which  case  the  ingenuity  of  the  pleader  endeavoured  to 
represent  it  in  a  new  light;  that  divers  coney-burrows 
had  been  made,  and  erected,  on  the  common,  by  means, 
whereof  the  commoners'  sheep  often  fell  into  them,  and 
were  likely  to  perish;  and  then  shewed,  in  particular,  that 
the  defendant  lost  one  of  his  sheep  in  that  manner,  and 
then  justified  the  filling  them  up;  and  though  this  was 
argued  to  be  only  a  remedying  of  a  misfeasance,  the  plea 
was  overruled,  upon  the  general  principle,  that  the  com-, 
moner  has  nothing  to  do  with  the  soil. 

Since  this,  the  present  question  has  never  come  re- 
gularly before  the  court;  and,  therefore,  on  the  authority 
of  these  uniform  determinations,  the  plaintiff  hopes  he  is 
entitled  to  judgment. 

Mr.  Asian,  for  the  defendants. 

I  agree  in  the  principles  laid  down  for  the  plaintiff,  but 
differ  in  the  application  of  them ;  and  shall  lay  out  of  the 
question  the  killing  of  any  of  the  coneys,  as  that  is  no 
part  of  the  plea,  nor  can  it  be  intended  on  this  demurrer. 


These  general  principles,  1st,  that  the  lord  may  turn 
on  his  own  beasts ;  2dly,  that  the  commoner  may  not 
chase  them ;  3dly,  that  the  commoner  has  nothing  to  do 
with  the  soil,  are  applicable  only  ad  ea  qua  frequentius 
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accidunt:  for  it  would  be  too  much  to  say,  that  the  lord 
cannot  commit  such  an  outrage  as  may  justify  the  com- 
moner's chasing  his  cattle  off  the  common ;  as  if  he  puts 
on  distempered  cattle^  &c. 

Though  this  is  said  not  to  have  been  a  nusance^  yet  the 
case  cited  from  Cro.  Jae,  229,  iii  terms,  calls  it  so ;  and 
a  surcharge  is  a  private  nusance.  I  Hawk.  P.  G.  197.  < 
2  Ro.  Abr.  Tit  Indictmt.  letr.  Q,  and  Bracton,  lib.  4, 
22 J,  a  thing  may,  by  excess,  grow  to  be  a  nusance,  by 
matter  ex  post  facto. 

The  line  perpetually  drawn  between  the  right  of  the 
lord,  and  commoner,  is,  the  leaving  sufficient  common, 
without  which  the  lord  is  a  disseisor,  and  is  destroying  his 
own  grant ;  therefore  he  cannot  inclose,  build,  &c.  with- 
out leaving  sufficient,  which  is  all  one  as  leaving  none  at 
all,  for  no  degree  of  sufficiency  is  mentioned  in  particular, 
and,  in  such  case,  the  commoner  may  justify  breaking 
down  the  inclosure  of  the  whole.  2  Mod.  7.  2  Inst 
88,  15  H.  7-  10  b. 

Lord  Hale,  in  his  Analysis,  1 10,  says,  that  the  remedy 
for  a  private  nusance  is,  1st,  without  suit,  viz.  by  abate- 
ment, which  is  the  plainest,  easiest,  most  expeditious, 
and  most  adequate,  remedy ;  2dly,  by  suit,  as  by  quod 
permittat,  &c.  The  first  is  put  as  the  best,  and  most 
adequate,  remedy,  and,  indeed,  the  rule  in  Rt,  Marj/*a 
case,  9  Co.  to  avoid  multiplicity  of  suits,  holds  strongly 
in  favour  of  this  method ;  for  if  one  commoner  may  bring 
bis  action,  every  one  may ;  to  avoid  which  inconvenience, 
the  law  allows  the  party  to  justify  doing  that  with  his 
own  hands,  which  the  judgment  of  the  law  would  other- 
wise  have  commanded  to  be  done. 

What  has  been  so  strongly  urged,  that  the  commoner 
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cannot  meddle  with  the  soil,  as  if  it  were  sacrilege  even 
to  touch  it;  cannot  be  understood  in  this  extensive  sense; 
for  if  so,  how  could  he  justify  removing  an  inclosure,  ob- 
^  ^'^"  structing  his  enjoyment  of  his  common,  which  all  the 
*  books  agree  he  may  doP  Thus  a  man  may  justify  abating  a 
nusance,  erecting  in  the  soil  of  another  to  his  detriment, 
as  making  a  dam,  by  which  my  land  is  overflowed  ;  and 
9  Ed,  4.  35.  a.  by  a  grant  of  a  conduit,  or  waterpipe,  I 
have  a  right  to  enter,  and  dig  the  soil,  to  repair  them, 
because  that  is  incident  to  the  grant 

It  makes  no  difference,  whether  a  commoner  is  de- 
prived of  a  sufficiency  of  common,  by  the  lord's  inclos- 
ing, or  by  his  surcharging,  as  in  this  case :  in  both  there 
is  a  private  nusance,  and  the  party  may  abate  it  of  his 
own  head. 

This  case  is  distinguishable  from  those  which  have 
been  cited  as  in  point;  for  here  it  is  expressly  alleged,  that 
the  common  was  surcharged,  and  the  defendant  deprived 
of  the  enjoyment  of  his  common;  whereas,  in  the  cases 
mentioned,  the  commoners  killed  the  rabbets,  to  prevent 
their  surcharging  the  common. 

Lord  Mansfield,  C.  J. 
The  case  is  extremely  plain,  and  clear. 

Whether  this  was,  or  was  not,  a  nusance,  is  quite  im- 
material; the  only  question  is,  whether  it  was  such  a 
nusance  as  the  commoner  might  abate  of  his  own  head  ? 
So  that  the  question  turns  only  on  the  remedy;  for  though 
case,  or  assize,  would  lie,  yet  the  present  justification  is 
bad,  unless  be  had  a  right  to  abate  the  nusance  with  his 
own  hands. 

To  determine  this  question,  it  is  proper  to  consider^  in 
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It  is  the  policy  of  the  law,  that  persons  having  only  a 
small  interest,  or  profit  a  prendre,  shall  not  have  it  in  their 
power  to  destroy  the  superior  right  of  the  owner  of  the 
soil,  as  here  the  commoner's  right  might  not  be  worth 
40s.>  and  he  might  do  the  lord  .£500  damage.  1  Ro, 
Abn  405.  pi,  2«  If  the  excess,  in  this  case,  be  a  nusance, 
it  is  abateable  only  so  far;  as  if,  in  building  a  house,  I 
cahy  it  so  high  as  to  become  a  nusance»  the  whole  is 
not  abateable,  but  so  much  only  as  occasions  the  nui- 
sance. In  this  case,  it  would  be  difficult  for  the  defendant 
to  shew  precisely  how  many  of  the  rabbets  made  the 
nusance. 


Foster^  3. 
It  seems  admitted  on  all  hands,  that  a  commoner  can- 
not destroy  the  coneys;  it  follows,  then,  by  necessary 
implication,  diat  he  cannot  destroy  their  barrows,  whiqb 
are  essential  to  their  preservation.  An  abatement  of  a 
nusance,  by  a  lord's  inclosing,  is  only  a  restoring  that 
right  which  the  lord  had  before  grailted,  and  is  therefore 
justifiable;  but,  in  the  case  of  an  excess  of  this  kind,  the 
law  is  to  judge  of  the  measure  of  it. 

Judgment  for  the  plamtiff. 


^ 

T 


NOTES  OF  CASES  IN  K.  B.  8ic. 


HOPE  (on  the  demise  of  BROWN)  agt.  TAYLOR- 
K.  B. 

Ejectment,  for  a  house  in  Middlesex  (wbich  was  The  word 

copyhold  of  inheritance)  with  its  appurtenances.  **  lemcy" 

*^^  ^  '^'^  may  be  usee 

In  a  will  to 
The  special  case  stated,  that  Robert  Johiuon,  being  denote  a  de- 
seised  in  fee  of  divers  freehold  estates,  and  copyhold  ^  ^^|j  ^  ^ 
estates  of  inheritance,  which  he  had  duly  surrendered  to  bequest  of 
the  ufie  of  bis  will,  did,  by  his  will,  dated  1st  of  August,  V^^^^f 
1729,  give  unto  his  nephew,  John  Westborough  (eldest  son  i  Burr.  268 
of  his  sister        Taylor),  a  copyhold  meHsuage,  and  <£dO.  S.  C. 
To  his  three  nephewsi  Charles,  Robert,  and  William^ 
Taylor^  sons  of  his  said  sister  by  her  then  husband,  a  close 
of  pasture,  containing  29  acres,  which  be  willed  should  not 
be  parted,  or  divided,  but  enjoyed  by  them  in  common. 
Then  he  devised  a  messuage  to  his  s%id  nephew,  Charles 
Taylor;  a  money  legacy  to  Robert;   then  comes  the 
devise  of  the  premises  now  in  question :  '^  My  house  on 
die  green,  with  the  ground,  and  buildings,  thereto  belong- 
ing, I  give  to  my  nephew,  William  Taylor,  and  also  the 
sum  of  £20."    Then  he  gives  £5  to  his  brother-in-law, 
Taylor:  and  directs,  that  the  several  sums  of  money 
given  by  his  will,  shall  be  paid  in  twelve  months  after  his 
death.   '*  And  ifeit/ier  of  these  persons  die  without  issuey 
then  their  said  legacies  to  be  equally  divided  amongst 
them  that  survive^    All  the  rest  of  my  houses,  lands, 
goods,  and  chattels,  I  give  unto  Elizabeth  Westborough, 
whom  I  make  my  executrix." 

The  case  further  states,  that  William  Taylor,  the 
devisee,  entered,  and  was  possessed  of  this  house,  and 
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died  seised  thereof;  that  die'  defendant,  Taylor,  is  his 
eldest  son,  and  heir  at  law ;  that  the  lessor  of  the  plaintiff 
is  the  heir-at-law  of  the  testator;  that  Elizabeth  West" 
borough,  the  executrix,  and  residuary  devisee,  is  still 
living. 


The  questions  are, 

1st,  Whether  WiUiam  Taylor  took  an  estate  for  life 
only,  or  an  estate  tail,  by  this  devise  i 

2dly,  If  only  for  life,  whether  the  residuary  clause 
would  carry  the  reversion  of  these  premises  to  the  re- 
siduary devisee,  against  the  heir  at  law? 

Mr.  Clayton,  for  the  heir  at  law. 

To  the  first  point 

This  is  clearly  a  devise  to  William  Taylor  for  life 
only^  as  it  stands  in  the  1st  clause,  there  being  no  words 
of  inheritance  whatsoever;  nor  can  the  subsequent  clause, 
^'  if  either  of  these  persons  die  without  issue,  then  their 
legacies  to  be  equally  divided  amongst  them  that  survive,^ 
be  applied  to  the  devise  of  his  lands;  for  he  having  given 
money  legacies  to  all  but  one  of  the  devisees  (Charles 
Tayhr),  and  the  word  legacy  being  most  properly  ap- 
plicable to  a  bequest  of  money,  this  clause  shall  operate 
on  die  n^ooey  only,  and  not  be  construed  so  as  to  dis- 
inherit an  heir  at  law. 


2d.  The  residuary  devise  did  not  comprehend  this  rei^ 
version,  seeing  the  testator  had  other  estates,  both  freehold, 
and  copyhold,  which  he  had  made  no  disposition  of,  and 
on  which  ihis  dause  would  properly  operate:  Carth.  50: 
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and  in  the  cases  where  the  residuary  devise  of  all  my  estate 
out  of  settlement)  or  not  before  by  me  devised,  have  "been 
held  to  pass  a  reversion,  it  was  because  there  were  no 
other  estates  for  it  to  operate  upon. 

Besides,  this  residuary  devise  would  be  satisfied  by 
passing  the  freehold  lands  only;  and  that  copyhold  lands 
wiU  not  pass  by  the  general  devise  of  all  my  lands,  8cc. 
where  the  testator  has  both  freehold,  and  copyhold,  ap- 
pears by  Eq.  Ca.  Abr.  124. 

Mr.  Nares,  for  the  defendant. 


K.  B. 


Mr.  Clayton  has  omitted  stating  the  first  clause  of  the 
will,  which  is,  "As  to  all  my  worldly  estate,  I  give,  &c." 
which  manifestly  shews,  he  did  not  intend  to  die  intestate 
as  to  any  part  of  it ;  and  then  follow  the  several  devises,  and 
bequests,  of  land.  Sec.  in  the  manner  he  has  stated  them. 

1st,  That  the  word  legacy  is  equally  applicable  to  land, 
as  well  as  to  money,  appears  from  Godolp*,  and  Swin^ 
bum,  among  the  civilians,  and  from  Terms  de  ley,  title 
Devise,  among  the  common  lawyers.  This  being  so,  the 
only  question  is,  how  the  testator  meant  it  should  be  ap- 
plied i  And  It  is  manifest  that  he  meant  the  land,  which 
he  appears  to  have  been  desirous  of  perpetuating  in  his 
femily,  and  not  those  trifling  money  legacies  which  he 
had  given,  one  of  which  is  so  small  as  £5 ;  for  if  this  was 
his  mtention,  then  the  legatees  would  only  be  entitled  to 
receive  the  interest  on  their  legacies  for  their  lives,  which 
could  never  be  the  testator's  design,  for  be  expressly 
directs  them  to  be  ^aid  in  a  year  after  his  decease. 

2dly,  There  can  be  no  doubt,  but  the  residuary  clause, 
in  llus  case,  was  intended  to  carry  all  his  estate,  and 
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interest,  of  what  aature  soever,  that  he  had  not  befote 
disposed  of,  as  he  has  manifested  his  intention  to  dispose 
of  all.  As  to  the  freehold  alone  having  been  held  to  satisfy 
such  a  devise,  that  was  only  where  the  copyhold  bad  not 
been  surrendered  to  the  use  of  the  will^  as  here  it  has. 

Reply. 

I  admit,  that  the  word  legacy  is  applicable  to  land, 
where  there  are  no  pecuniary  legacies  for  it  to  operate 
upon :  therefore,  if  I  make  A.  executor  of  my  land,  it  has 
been  held  to  pass  the  land  to  the  executor;  but  here  are 
money  legacies,  to  satisfy  the  word. 

Lord  Mansfield,  C.  J. 

The  points,  in  this  case,  may  be  narrowed  extremely, 
and  reduced  to  this  one* 


Whether  the  word  legacy,  in  this  case,  be  applicable 
to  the  devise  of  the  land  ?  and  if  so,  ll)e  defendant  is  en- 
titled, as  son,  and  heir  in  tail,  of  fV»  71,  the  devisee* 

And  to  determine  this,  no  more  of  the  will  need  be 
stated,  than  to  shew  it  was  of  his  own  drawing,  there  not 
being  a  proper  legal  expression  used  in  any  part  of  it 
He  sets  out  with  declaring  an  intention  to  dispose  of  all 
his  worldly  estate.  The  objects  of  his  bounty  are  his  four 
nephews,  and  his  executrix,  who^is  the  hares  foetus,  or 
general  devisee;  these  appear  to  be  all  the  persons  he 
intends  to  distribute  what  he  has  amongst,  except  a  small 
pecuniary  legacy  of  £5  to  his  brother-in-law. 

Having  given  lands  to  all  his  nephews,  and  also  money 
legacies  to  all  but  Charles,  then  follows  the  clause, ''  If 
either  of  the  persons,  before  named,  die  without  issue, 


14 


NOTES  OF  CASES  IN  K.  B.  8w:. 


1757* 


JLB. 


Denison  and  Foster,  Js.,  concurringy  judgment 
of  nonsuit  was  directed  to  be  entered  against 
the  plaintiff. 


A  prohi- 
bition to  the 
spiritual 
courts  in  a 
cause  not 
within  their 
jurisdiction, 
is  demand- 
able  of  right 
after  sen- 
tence against 
the  plaintiff 
therein,  and 
at  his  in- 
stance. 
1  Burr.  314. 


PAXTON  agt.  WRIGHT,  Widow. K.  B. 

Mr.  Norton  shewed  cause  against  a  rule  for  a  pro- 
hibition to  the  ecclesiastical  court;  to  stay  the  plaintiff*s 
own  suit  after  sentence  against  hina,  merely  to  save  the 
costs  occasioned  by  his  own  vexation. 

The  suit  was  instituted  by  the  plaintiff^  a  quaker,  to  be 
quieted  in  the  possession,  and  enjoyment,  of  a  pew  in  the 
church,  on  a  prescription  of  an  enjoyment  liy  himselfi 
and  all  those  whose  estate,  &c.,  and  as  having  repaired. 
The  defendant  set  up  the  very  same  claim  in  her  answer 
to  the  libel,  namely,  a  prescriptive  enjoyment,  and  having 
repaired.  Sentence  was  given  against  the  plaintiff,  and 
affirmed  on  appeal. 

The  ground  of  his  present  application  is,  that  the 
spiritual  court  had  no  right  to  try  this  prescription. 

1st,  I  agree,  that  where  the  spiritual  courts  meddle 
with  matters  concerning  which  they  have  no  jurisdiction, 
as  right  to  lands,  &c«  there  a  prohibition  always  goea, 
according  to  12  Co.  105.,  and  the  cases  in  Ro, 
Hob*  Juutw.  f  &c.,  cited  by  the  other  side;  but 
this  case  is  something  different  from  those ;  for  here  the 
ecclesiastical  court  has^  doubtlessly,  jurisdiction  of  the 
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defendant,  and,  though  they  wished  to  relieve  her  if  thej 
could,  and  not  grant  the  prohibition ;  yet,  it  appearing  on 
the  libel,  8cc.  that  it  was  a  matter  cognizable  only  in  the 
king's  temporal  courts,  and  of  which  the  spiritual  courts 
could  have  no  jurisdiction,  p*o  defedu  trialionis,  the  court 
was  bound  in  such  cases,  ex  debitojuslitia,  to  grant  a  pro- 
hibition, as  it  was  an  usurpation  on  the  royal  prerogative. 
Besides,  the  whole  proceedings  in  the  spiritual  court 
being  absolutely  void,  for  want  of  jurisdiction,  the  de- 
fendant would  have  no  remedy  to  compel  payment  of 
the  costs  awarded  to  her  by  th^  sentence. 

Rule  for  the  plaintiff  to  declare  in  prohibitioo. 


The  KING  agi.  FREDERICK. K.B, 

Indictment         Me.  Aspinwall  moved  to  quash  an  indictment  against 

Qua^ed  be-  ^^  defendant,  for  winning  more  than  ,£20,  by  gaming,  at 

cause  found    one  sitting,  contrary  to  18  Geo.  2.     His  objection  was, 

at  a  court  of  ^j^^^  ^j^^  indictment  was  found  at  iHcks*8  HalL  which  has 

quarter 

sessions.  ^^  jurisdiction  of  this  offence,  under  the  statute ;  power 

being  only  given  to  this  court,  the  assizes,  and  great 

sessions :  whereupon  a  rule  nisi  was  granted. 


Afterwards,  in  this  term,  the  rule  was  made  absolute^ 
without  any  opposition. 
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Denison,  J.    . 

I  never  remember  an  information,  in  nature  of  a  quo 
warranto,  for  an  office  of  this  private  nature :  the  statute 
of  9  ^nn,  relates  only  to  corporate  bodies,  and  franchises; 
it  may  as  well  be  brought  against  one  of  our  clerks; 

It  was  much  litigated,  whether  it  would  lie  in  the  case 
of  a  constable  (c) ;  at  last,  it  was  held  it  would ;  but  that 
is. a  public  office,  which  this  seems  not  to  be. 


Foster,  J.y  said  an  information  of  this  kind  had  been 
moved  for,  against  the  coroner  of  the  hundred  of  Gower,, 
and  the  court  had  no  doubt  but  it  might  go :  though  the 
right  there,  was  tried  on  a  feigned  issue :  and  a  steward  of 
a  court-leet  b  a  much  higher  officer,  as  he  is  a  judge  of  a 
court  of  record. 

The  motion  was  then  put  off,  in  order  to  search 
for  precedents.    And  now  in  this  term 

Mr.  Norton  moved  it  again,  and  cited  1  Str.  622.^ 
which,  he  said,  was  a  case  in  point,  as  being  a  court4eet, 
and  court^baron,  which  the  courts  here  are  sworn  to  be. 
He  also  cited  the  case  of  22  Geo.  2., 

where  an  information  was  granted  against  the  defendant 
to  shew,  by  what  authority  he  held  a  court-leet. 

Whereupon  a  rule  to  shew  cause  was  granted. 

In  Michaelmas  term  following,  the  rule  was 
made  absolute,  without  any  cause  being 
shewn. 


(a)  2  Str.  1213. 
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Tlie  KING  agi.  FREEMAN,  Esq.  and  another. 

K.B. 

Mr.  Norton  moved  for  a  mandamus  to  two  justices  j^  mandamus 
of  the  peace  for  the  city  of  Coventry^  to  proceed  in  a  issued  to 
complaint  against  a  qbaker,  for  not  paying  his  quota,  Jhey^iJllceed 
being  1  Is.  6d,,  to  a  church  rate,  pursuant  to  8  and  9  against  a 
W^.III.  quakerfora 

church-rate. 

Tlie  levy  was  made  at  a  vestry,  held,  pursuant  to  a  public 
notice,  in  the  church  for  that  purpose;  and  particular 
notice  was  also  given  to  the  quakers,  though,  Mr.  Norton 
said,  that  was  an  unnecessary  precaution :  but  the  justices 
were  afraid  of  intermeddling,  without  the  direction  of  this 
court. 

A  rule  to  shew  cause  granted. 


HALL,  and  wife,  agi.  WOODCOCK,  or  LUCAS. 
K.  B. 


Error,  to  reverse  a  common  recovery.    The  wife  of  A  plea  m 
the  plainti£f.  Hall,  claimed,  as  tenant  in  common,  with  ^"atcment 
two  others,  upon  the  death  of  Ptirson,  the  late  tenant  in  id,  fa. 
tail,  (who  suffered  the  recovery  in  question),  without  issue;  against terre* 
by  virtue  of  the  w31  of  A.  a  ^jj^^  ^« 

other  was 
terre-tenant,'*  is  not  to  be  sustabed.  1  Burr.  35g.  S.  C.  See  8  fFnlf.  Sound. 
7»p. 

c8 
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The  error  assigned  was,  that  Peirson  died  without 
issue,  before  judgment.  To  which  the  defendant  pleaded 
in  nuUo  est  erratum. 

A  sci.fa,  issuing  against  the  terre-tenants,  who  pleaded 
in  abatement,  that  another  was  terre-tenant :  to  this  plea 
there  was  a  demurrer,  and  joinder  in  demurrer* 

And  whether  such  plea  in  abatement  was  good,  was 
the  question. 

Serjeant  Poole,  in  support  of  the  demurrer. 

The  terre-tenants  are  strangers  to  the  record,  and  can 
plead  nothing  but  a  release  of  errors.  They  cannot  plead, 
that  there  are  other  terre-tenants,  because  of  the  delay 
which  would  ensue ;  for,  if  one  set  might  sa  plead,  otliers 
might  likewise,  in  vijudtum. 

Any  one  may,  as  amicus  curia,  inform  the  court,  that 
there  is  another  terre-tenant ;  and  the  court  may,  if  they 
please,  grant  another  sci.  fa.  to  such ;  but  this  is  not 
ex  debito  justitia.  Besides,  the  plea  here  contradicts 
the  sheriff's  return,  and,  therefore,  is  not  to  be  allowed. 
And  no  inconvenience  can  ensue  to  the  terre-tenants^ 
though  this  plea  be  disallowed,  because  they  cannot 
be  dispossessed  in  consequence  of  this  judgment,  but 
may  defend  their  title^  upon  aa  ejectment  brought  against 
them. 

In  support  of  this,  he  cited  the  case  of  Wynne  v.  lAoydy 
1  i«7.  72.  130.  146.  1  Sid.  213.  1  Keh.  S\.  351,  &c. 
Sir  Tho.  Raym.  16.  55,  as  a  case  in  point. 

Mr.  Luke  Robinson,  e  contr\ 
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writ  should  issue  against  the  true  terre-tenants.  Stokes  ▼• 
Oliver^  5  Mod.  209.  Adams  v.  Terre-tenants  of  Savage, 
Salk.  60 if  and  6  Mod. 

But  here,  neither  the  heir,  nor  terre-tenants,  are  before 
the  court,  ivhereas  the  heir  should  be  summoned. 


^  ^*  Serjeant  PooU*%  reply. 


As  to  the  merits  of  the  case,  the  recovery  on  the  record 
seems  clearly  bad,  m  fact,  as  Peirson  died  before  judg- 
ment. 

Mr.  Robinson  does  not  deny  the  authority  of  the  case 
I  have  cited;  but  says,  that  set.  fa.  are  ex  debUojastUia: 
that  I  controvert  But  taking  it  to  be  even  sO,  we  have 
sued  out  such  writ,  and  the  sheriff  has  returned  a  summons. 

The  case  in  Dyer  only  says,  the  best,  and  safest,  way  b 
to  sue  out  a  $ci,  fa. :  I  admit  it ;  but  it  does  not  from 
thence  follow,  that  it  is  necessary. 

The  case  of  the  terre-tenants  of  Savage  was,  as  I  re- 
member, on  a  judgment  in  debt;  so  that  it  is  by  no  means 
similar  Co  this,  because  all  are  liable  to  contribute  in  that 
case. 


If  Mr.  Robinson  will,  as  amicus  curiae,  say  the  terre- 
tenants  have  a  release,  then,  perhaps,  duit  may  be  a 
sufficient  inducement  to  the  court  to  grant  a  sci.fa.  to 
them ;  otherwise,  I  hope  this  plea  will  be  overruled,  as  it 
is  plainly  calculated  for  delay  only. 

Iiord  Mansfield,  C.  J. 
It  is  established  in  practice,  tfiat  Ifacie  regularly  must 
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As  there  is  a  demurrer^  I  am  afraid  we  must  only 
award  a  respondeas  ouster.  As  to  Mr.  Robinsoris  other 
objections^  we  cannot  enter  into  them  at  present;  he  is 
premature  in  making  them,  as  he  is  counsel  for  Woodcock 
onl}'. 

Foster^  J. 

The  sheriff  has  returned,  that  these  people  are  terre^ 
tenants.  One  pleads  nothing ;  the  other  says,  he  has  no 
concern,  and  yet  wants  to  be  beard. 

Judgment  agabst  the  plea,  and  respondeas  ouster 
awarded. 


COGAN  agt.  EBDEN. K.  B. 


A  yerdict  This  was  an  action  of  trespass,  wherein  two  i:isues 

having  been   ^g^e  joined,  to  try  the  right  to  two  private  ways. 

for  the  de- 
fendant ge-  Qn  the  trial,  the  jury  had  agreed  to  find  for  the  plaintiff 
mistake  of  •  ^^  ^^  ^°^  issue,  and  for  the  defendant  On  the  other;  but 
the  foreman^  when  they  were  asked  generally  who  they  found  for,  the 
^  v'had^  foreman,  by  mistake,  answered,  for  the  defendant,  with- 
found  on  one  out  distingubhing  the  issues, 
issue  for  the 

on  the  other       Mr.  Baron  Legge,  who  tried  the  cause,  reported,  that, 

only  for  the    as  to  the  disputed  issue,  there  was  evidence   on  both 

on  motion       ^^^^h  hut  he  thought  the  weight  of  evidence  was  against 

for  a  new       the  verdict. 

trial,  &c., 

leave  given  to  move  to  amend  the  posteoj  on  the  affidavits  of  the  jury,  &c. 

I  Burr. BBS.  S.C. 
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The  real  justice  of  the  case  here  would  be,  to  rectify 
the  mistake  in  the  verdict ;  which  might  be  done^  if  there 
was  any  memorandum  of  the  judge,  that  he  took  the 
verdict  to  be  for  the  plaintiff.  But  if  that  cannot  be  re- 
ferred to,  yet  I  think  there  must  be  a  new  trial. 

~J)enisQn,J» 

Tlie  only  pomt  is,  whether  we  can  rectify  thb  postea, 
which  must  be  done  if  we  can,  for  the  question  has  been 
tried,  and  a  verdict  found ;  and  as  to  that,  there  are  many 
instances  of  rectifying  the  postea  by  the  judge's  notes.  I 
remember  such  an  amendment  by  my  brother  BumetCs 
notes  (a) ;  therefore  I  should  thmk  it  right  to  have  recourse 
again  to  my.brother  Lcgge,  to  know  if  he  has  any  note 
to  amend  by, 

Foster,  J. 

I  do  not  see  what  further  information  we  can  expect 
by  another  application  to  the  judge,  who  tried  the  cause; 
for  it  b  agreed  on  all  hands,  that  the  jury  did  deliver  in 
their  verdict  on  both  issues  for  the  defendant,  so  that  the 

associate  did  not  mistake  them,  but  they  were  mistaken. 

* 

'  The  case  my  brother  Denison  mentions,  was,  I  believe, 
a  mistake  in  the  associate,  who  did  not  take  the  verdict  as 
delivered  in. 

Here,  indeed,  there  was  a  plain  mistake,  so  that  I 
think  there  should  be  a  new  trial :  but  I  should  be  afraid 
of  amending  this  jpos^ea,  for  fear  of  the  precedent.  I  do 
not  know  where  we  should  stop. 

Mr.  Hussey  then  said,  that  though  his  client  succeeded, 
and  had  a  new  trial,  yet,  as  one  issue  must  be  found  against 


(a)  Str.  1197. 
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postea  agreeable  to  the  intention  of  the  jary; 
which  Mr.  Morton  accordingly  did,  and  ob- 
tained a  rule  to  shew  cause. 


HARRIS  agt.  HUNTBACH. K.  B, 


This  was  a  special  case,  reserved  at  Stafford  assizes. 
Case  upon  promises.     The  plainti£f,  in  his  first  count. 


A  receipt 

given  by  a 

guardian^  for 

money  lent 

to  be  applied  declared  for  £50y  upon  a  mutuaitis  to  the  defendant; 

to  the  use  of«*a  «  t»  i*ii  i^ 

an  infant        ^°^  '^  ^"^  '^^  count,  for  money  laid  out,  and  expended, 

and  a  note      by  him  for  Samuel  Hellier,  an  infant,  at  the  vcquest  of 

requesting  a   ||^  defendant,  which  several  sums  the  defendant  promised 
sum,  by  the  '  "^ 

same,  for  the  to  pay. 
same  pur- 

which^the  ^"  order  to  support  the  first  count,  the  plaintiff  gave 

receipt  is  ac-  in  evidence  the  following  note  signed  by  the  defendant, 
knowiedged. 


is  sufficient 
evidence  to 
support  an 
indebitatiis 
assumpsit 
against  the 
guardian ; 
and  a  colla- 
teral promise 
cannot  be 
inferred,  on 
the  default 
of  him  for' 


«  3d  December,  1751*  Then  received  of  Mr.  Harris 
the  sum  of  ^19,  which  I  promise  to  be  accountable  for 
(on  behalf  of  my  grandson),  on  demand.  Witness  my 
hand." 


And,  to  support  the  third  count,  the  plaintiff  gave  in 
evidence,  that  one  James  Davidson  went  by  the  de- 
fendant's order  to  the  plaintiff,  for  payment  of  some 
wages  for  the  said  Samuel  Hellier ,  and  that  the  plaintiff 

whom  it  was   gaij^  he  would  not  pay  the  money,  unless  the  defendant 
furnished,  he  i ,   •       i  •       •  -r    i  •  ,     i       .       j 

having  been    ^o^l"  sign  the  receipt,  m  pursuance  of  which  she  signed 

no  party  to     the  following  note: 

the  contract, 

and  die  defendant  the  original  debtor,    l  Burr.  373,  S.  C. 
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"  Mr.  Harris^ 

'*  At  the  request  of  the  gardener^  on  the  report  of  the 
workmen  at  the  woodhouses  wanting  money  greatly,  this 
is  to  certify/  that  it  is  with  my  request  you  shall  pay  him, 
on  account  of  Mr.  Hellier,  for  the  workmen's  use,  the 
sum  of  £i5,  as  witness  my  hand,  S.  Huntbach'* 

And  the  plaintiff  paid  <£l5  to  the  gardener  accordingly, 
who  gave  the  following  receipt,  under  the  last-mentioned 
note: 

''  Then  received  of  Mr.  Harris  <£i5,  in  pursuance  oC 
the  above  order.     Witness  my  hand.  J.  D" 

A  verdict  was  found  for  the  plaintiff  on  the  first, 
and  third  counts,  with  «£  19  damages  on  the  first,  and<£l5 
on  the  third,  and  405.  costs ;  and  a  verdict  on  the  other 
counts  was  found  for  the  defendant,  subject  tQ  the  opinion 
of  the  court  as  to  the  plaintiff's  verdict,  whether  the  counts, 
or  either  of  them,  are  maintained  by  the  above  evidence. 

Mr.  Aston,  for  the  plaintiff. 

Instead  of  a  point  of  law,  this  is  a  matter  of  fact,  npon 
whose  credit  the  money  was  lent. 

As  to  the  first  count.  By  the  note  given  in  evidence 
to  support  it,  the  defendant  promised  to  be  accountable, 
which  is  the  same  as  a  promise  to  pay.  That  receipt  is  a 
clear  evidence,  that  the  money  was  paid  to  the  defendant, 
the  consequence  of  which  is,  that  she  is  liable ;  and  the 
addition  of  the  words  ^'  on  my  grandson's  behalf,"  will 
not  vary  the  case ;  for  the  plaintiff  has  not  thereby  any 
remedy  against  the  infant,  and  that  it  is  which  makes  the 
dirtinction  between  an  original,  and  a  collateral,  under- 
takipg,    2  Lord  Raym.  1085.  Reed  y.Nash,  24  Geo.  2. 
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As  to  the  third  count.  This  question  will  lie  deter- 
mined on  the  very  same  ground.  No  action  can  be  main- 
tained by  the  plaintiff  here  against  the  infant :  but  the 
mon^y  was  advanced  entirely  on  the  credit  of  the  de- 
fendant 

Mr.  Nares,  for  die  defendant. 

The  question  is,  how  far  a  general  indebitatw  aim 
sumpsit  will  lie  on  these  notes  ? 

'    In  order  to  argue  this,  I  shall  lay  down  a  few  general 
rules. 

All  the  books  say,  that  it  will  only  lie  in  cases  where 
debt  lies.    Salk.  23.    2  Lord  Raym.  1034. 

It  will  not  lie  for  an  undertaking  for  the  debt  of  an- 
other, nor  on  a  bill  of  exchange,  nor  on  a  promissoiy 
note.     1  Sir.  680. 


The  note  given  in  evidence  on  the  first  count,  is  a  note 
for  money  lent  and  advanced  to  the  defendant;  but  it  is 
plain,  the  money  was  applicable  by  her,  for  the  use  and 
benefit  of  the  grandson. 

If  I  receive  a  sum  of  money  to  be  applied  for  par- 
ticular purposes,  and  do  not  apply  it  accordingly,  an 
action  will  lie  for  money  had  and  received,  but  not, for 
money  lent. 

The  defendant  here  did  not  undertake  at  all  events, 
but  only  if  the 'grandson  refuses  to  allow  it:  therefore, 
however  the  money  might  be  recovered  as  money  had 
and  received,  it  cannot  as  money  lent. 
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assertion:  and  the  inserting  on  whose  account  it  was 
paid,  does  not  vary  the  case.  Who  credit  was  given  to,  is 
the  thing  material,  and  that  is  a  fact  for  the  jury. 

Collateral  promises  are  only  where  a  third  person 
comes  in  aid,  to  get  credit  to  the  borrower  :  here  the  in- 
fant is  no  party  to  the  contract,  nor  is  he  liable. 

Lord  Mansfield  J  C.  J. 

The  case  seems  to  me  to  be  so  very  clear,  as  to  make 
it  extremely  difficult  to  argue  upon  it. 

The  question  is,  whether  there  is  sufficient  evidence  of 
8  debt  contracted  by  the  defendant  to  be  paid  by  her  to 
the  plaintiff? 

As  to  the  first  count 

* 

The  grandson  appears  to  be  an  infant:  the  defendant,  i 
suppose,  is  his  guardian;  therefore  if  the  money  here 
received  was  laid  out,  and  was  proper  to  be  laid  out  on 
the  infant's  account,  she  would  be  allowed  it  in  her  ac- 
counts with  the  infant 

This  note  is  express  and  clear  evidence,  that  she  received 
the  money,  and  was  to  account  for  it,  which  is  exactly 
the  same  as  to  pay  it  on  demand. 

As  to  the  other  count 


The  mansion-house,  and  garden,  of  an  infant  onght  to 
be  kept  in  order,  and  the  guardian  will  be  allowed  what 
she  properly  lays  out  on  that  account. 

The  defendant  requested  the  plaintiff  to   pay  the 
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money;  it  was  clearly  lent  on  the  behalf, on  the  credit, of 
the  defendant ;  the  plaintiff  had  nodiing  to  do  with  the 
application  of  it;  nor  could  he  maintain  any  action  against 
the  infant  for  money  paid  on  this  account. 

But  it  is  said,  that  indebitatus  assumpsit  does  not  lie 
on  a  promissory  note:  not,  I  agree,  if  you  state  the  note  in 
your  declaration,  but  surely  you  may  give  it  in  evidence 
on  a  general  count. 
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Aa  to  collateral  promises.  If  money  is  due  from  il., 
and  another  undertakes  to  pay  the  sum,  if  the  original 
debtor  does  not:  there,  as  I  take  it,  a  special  action  must 
be  brought;  but  if  two  promise  to  pay  originally,  though 
one,  perhaps,  has  all  the  money,  and  the  other  is  oply  as 
a  snrety,  yet  both  are  original  debtors  as  to  the  lender. 

This  case  is  stronger,  for  here  the  defendant  only  was 
liable,  and  therefore  she  is  clearly  an  original  debtor. 

Denison,  and  Foster,  Js.  concurring,  in  omnibus, 
the  postea  was  ordered  to  be  delivered  to  the 
plaintiff. 


HAMMOND  agl.  BREWER.— K.  B. 

This  was  an  action  of  assumpsit,  for  money  had,  and 
received,  to  the  plaintiff's   use.      On  the  Mai,  before 
Baron  Smytlte,  a  verdict  was  given  for  the  plaintiff,  sub-  Under  the 
ject  to  a  case  for  the  opinion  of  this  court.  j^^  a  turn-"* 

pike-act,  of 
The  case  states  an  act  of  parliament  for  repair  of  the  *'  the  roads 

from  A.  to 
the  town  oP  B.,  and  from  thence  to  C,"  the  road  tkrjugk  B. 
is  excluded      1  Burr.  376.   S.  C. 

VOL.  II.  D 
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roads  from  A.  to  the  town  of  Sattie,  from  thence  to  C., 
and  from  C.  to  Hastings.  The  toll  payable  under  that  act 
of  parliament  for  waggons  is  Is.  In  1153  the  trustees 
erected  a  turnpike  at  Common  Cross:  in  May,  1756,  the 
trustees  removed  that  gate,  and  placed  it  in  the  town  of 
Battle. 


In  July,,  nSSy  the  plaintiff  drove  his  vwaggon  along  a 
road  not  within  the  turnpike-act,  to  Battle,  and  was  re- 
quired to  pay,  and  did  pay,  \s.  for  passing  through  the 
said  gate  in  Battle,  fpr  the  recovery  of  which .  Is^.  this^ 
action  is  brought.  . 

The  case  further  states,  that  the  pavements  in  the 
town  of  Battle  were  repaired  some  years  since,  and  before 
the  tufnpik:e-aqt  obtainedt  by  subscriptions,,  and  thatthey 
have  not  since  wanted  repair. 

The  question  is,  whether  diis.act  of  parliament  extends 
to  the  road  through  Battle? 

Mr.  Knowler,  for  the  plaintiff. 

The  word  through  is  mentioned  in  all  places  but  the 
towns,  and  when  it  speaks  of  them,  it  is,  **  from  the 
town  of  A.  to  the  town  of  Battle,  and  from  the  town  of 
Battle  to  the  town  of  C.,"  but  not  a  word  of  through 
either  of  those  places :  and  the  reason,  as  to  the  town  of 
Battle,  is  plain,  because  they  had  been  at  a  great  expense 
in  repairing  their  pavements. 

The  trustees  had  power  to  erect  gates  on  the  said 
roads,  which,  to  be  sure,  can  only  mean  the  roads  before- 
mentioned;  and  the  description  of  them,  I  apprehend, 
^  does  not  take  in  the  town  of  Battle. 
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repair  of  the  road  from  Flimwell  Venty  to  the  town^  and 
port,  of  Hastings  f*  and  within  that  compass  this  town  of 
Baiile  lies. 

I  have  a  parliamentary  interpretation  of  these  words: 
it  is  in  an  act  of  1 1  Geo:  2.  for  repairing  several  roads 
leading  to,  and  from,  the  town  of  Derby.  Two  roads 
lead  to  Derby f  and  two  from  it.  It  was  there  taken  for 
granted,  that  the  town  of  Derby  was  to  be  repaired  under 
that  act,  for  provision  is  made  out  of  what  tolls  those . 
repairs  were  to  be  done. 


Mr.  Knowler,  in  reply,  observed,  that  thence  must  refer 
to  the  antecedent,  which  is  the  town  of  Battle. 

Lord  Mansfieldy  C.  J. 

The  act  seems  to  me  to  have  been  penned  pretty  ac- 
curately, on  purpose  to  exclude  the  road  lying  within  the. 
town  of  Battle. 

I  will  consider,  1st,  the  reason  of  the  thing.  2jdly,  the 
words  of  the  act  of  parliament. 

As  to  the  1st. 


It  is  no  indifferent  thing,  whether  a  gate  shall  be  erected 
in  a  town,  or  not ;  this  very  case  proves  that,  for  the 
plaintiff  here  appears  to  have  paid,  without  going  a  yard 
upon  the  road. 

Agam,  there  was  no  occasion  to  include  this  town  in 
the  act;  it  was  not  founderous,  and  in  bad  repair,  but  the 
road  through  it  was  in  good  order;  and  the  trustees  have 
never  contributed  to  the  repair  of  this  road. 
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BALDWIN,  anrf  wife.agt.  BLACKMORE,  Esq. 

K.  B. 


Husband, 
and  wife, 
havine  re*- 
turned,  with- 
out a  certi- 
ficate, to  the 
parish 

whence  they 
werd  re- 
moved, and 
the  wife  been 
committed 
to  prison 
ixith  him,  in 
Conse- 
quence : 
held,  that 
she  is  not 
liable  to  pu- 
nishment 
under  the 
vagrant  actSi 
for  having 
accompanied 
her  husband 
in  his  return; 
and  the  war- 
rant of  com- 
mitment not 
being  for  the 
term,  or  pur- 
poses limited 
m  tlie 
statutes,  is 
adjudged  to 
be  void. 
1  Burr.  595. 
S.  Cw  and  see 
3  T.  R.  725. 


On  a  Bpecial  case  from  Lancaster  assizes^ 

Trespass  for  false  imprisonment  of  the  wife. 

The  case,  as  stated,  was  thus :  the  plaintiff  was  a  poor 
man,  settled  at  jB.  io  Yorkshire ;  that  he,  and  iiis  wife^ 
coming  to  Marsden,  in  the  county  of  Lancaster,  were 
removed  from  thence,  by  order,  to  JB.;  which  order  was 
lyver  appealed  from.  That,  some  time  afterwards,  they 
returned  to  Jf  •  without  bringing  any  certificate.  That  the 
defendant,  (a  justice  of  the  peace,  for  Lancashire),  being 
informed  of  this,  on  the  oath  of  j1.  jB.,  a  credible  witness^ 
issued  his  warrant  to  apprehend  them :  that  oh  the  8th  of 
iFebr.,  1753,  they  were  sgrrested,  and  brought  before  the  de- 
fendant, when  J.  M.,  one  of  the  churchwardens  of  M.  (a 
competent  witness  in  that  behalf),  proving  the  removal, 
and  return,  the  defendant  thereupon  conunitted  them  to 
the  house  of  correction ;  and  then  it  sets  out  the  mittimus, 
which  was,  to  the  master  of  the  house  of  correction,  to 
receive,  and  keep,  them,  until  discharged  by  due  course  of 
law:  diat  they  were  committed  on  the  I2\h  of  Febr,,  and 
continued  in  prison  until  the  7th  of  March:  that  a  month's 
notice  was  given  the  defendant  of  bringing  the  action. 

Verdict  for  the  plaintiff,  and  Is.  damages,  subject  to 
the  opinion  of  the  court  on  this  case. 

Mr.  Yates,  for  die  plaintiffs. 

Two  points  are  made  in  this  case. 
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].  Murder,  and  other  atrocious  crimes. 


'       .^   '        2.  The  wife's  voluntary  acts  of  her  own  head,  in  her 
and  wife 

-  '     husband's  absence. 


3.  Acts  of  force,  fineable  to  the  king,  as  ravishment  of 
ward,  &c. 

4.  Where  the  offence  might  be  comodiitted  by  the  wife 
alone,  or  where  the  law  would  be  evaded,  if  she  was  not 
punishable ;  as  keeping  bawdy-houses,  selling  gin,  &c* 

fiut  this  falls  under  none  of  those  classes ;  she  here 
only  followed  her  husband,  which  it  was  her  duty  to  do. 

As  to  the  other  point,  whether  there  should  not  be  a 
previous  conviction  ? 

The  words  of  the  act  of  parliament  are  express,  ^  being 
thereof  convicted  ;**  but  if  those  words  had  been  omitted, 
still  a  conviction  would  have  been  necessary.  1  Hawk, 
c.  10.  §  8. 

Magna  Charta,  and  universal  reason,  require  that  a 
party  should  be  found  guilty,  before  punishment  is  in- 
flicted. This  commitment  of  the  wife  is  in  nature  of  an 
execution,  and  judgment  should,  in  all  cases,  precede  exe- 
cution. The  charge  of  the  act  of  vagrancy  here,  is  only 
in  the  recital  of  the  words  of  the  witness^  and  a  com- 
plaint without  adjudication,  is  not  sufficient. 

Mr.  Clayton,  e  contr\ 

The  defendant  has  acted  in  this  matter,  as  a  magistrate. 
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1757.  Mr.  Fates,  in  reply. 

I  may  admit  almost  all  Mr.  Ctayton^s  argument,  with- 
out  prejudicing  my  jclient. 

The  question  is  not,  whether  zjeme  covert  can  commit 
an  act  of  vagrancy,  but  whether  residing  with  her  hus- 
band, as  in  this  case,  is  an  act  of  vagrancy. 

The  statute  law  cannot  be  more  general  than  the 
coDunbn  law;  yet  the  common  law  has  exceptions,  to 
which  its  general  rules  do  not  extend:  and  statutes  which 
make  offences  without  benefit  of  clergy,  always,  impliedly, 
except  lunatics,  8&c. 

As  to  the  2d  point, — ^The  words  in  the  defendant's 
warranty  '^  agamst  the  form  of  the  statute/'  are  the  words 
of  the  informer. 

LordM^n^ld^C.J.,  ^ 

I  lean  extremely  against  this  action,  because  the  justice 
does  not  seem  to  have  meant  ill;  had  the  cause,  there- 
fore, been  tried  before  me,  I  should  have  been  satisfied, 
if  a  jury  had  found  a  general  verdict  for  thedefendant. 

The  question  of  law  is,  whether  a  wife  is  liable  to  be 
sent  to  the  house  pf  correction^  for  coming  back  to  a 
parish  with  her  husband  f 

I  shall  not  enter  into  the  general  learning  on  this  head. 

This  question  will  depend  on  two  statutes,  13  and  14 
Car.  2.,  and  17  Geo.  2.,  for  the  defendant  has  not,  in 
his  warrant,  confined  his  proceeding  to  either  singly, 
though  he  seems  rather  to  have  proceeded  on  the  statute 
of  Car.  a.  ^ 
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1757*  Denison,  J. 

This  is  a  hard  action:  however, we  must  determine 
upon  the  question  as  stated  to  us. 


I  think,  under  the  17  Geo.  2.  there  ought  to  have  been 
a  previous  conviction.     But  this  warrant  seems  to  me  to 
"jj^/g^      have  been  upon  the  13  and  14  Car.  2. 

I  have  some  little  doubt,  whether  the  offence  described 
by  17  Geo.  2.  can  now  be  punished  under  13  and  14 
Car,  2.,  because  the  return  inust  now  be  without  a  certu 
Jicate.  I  am,  indeed,  inclined  to  think  it  may,  but  am 
not  quite  clear;  but,  taking  it  to  be  so,  I  think  the  war- 
rant is  good  in  form,  under  13  and  14  Car.  2. 

As  to  the  other  point :  if  the  wife  returned  without  her 
husband,  I  have  no  doubt  but  she  would  be  punishable; 
but,  I  think,  she  is  excused  in  this  case,  as  she  returned 
with  her  husband ;  because  she  is  bound  to  cohabit  with 
him  for  better,  and  worse. 

But  I  choose  to  consider,  before  I  give  a  final  opinion. 

Foster,  J. 

The  question  is  not,  whether  the  wife  can  be  guilty  of 
an  act  of  vagrancy  with  her  husband;  but  it  is,  whether 
she  is  criminal,  for  living  at  the  place  of  her  husbandV 
residence  f 

The  paterfamilias  has  a  right  to  determine  where  the 
place  of  abode  of  his  family  shall  be. 

If  the  words  of  the  act  of  1 7  Geo,  2.  are  to  be  taken  in 
their  utmost  latitude,  it  would  take  in  infants,  but  that,  I 
think,  is  not  contended. 
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i758.  SeTjt.  Pook. 

""""^^  As  to  the  Ist  point,  argued  to  the  same  eflfect  with  Mr. 

_  J  _.^^  '  YateSf  and  added— Supposing  this  to  be  a  proceeding  on 
the  sUtute  of  Car.  2.  c.  12.  3,  as  that  act  subjects  the 
parties  offending  against  it  to  great  punishments,  a  tight 
hand  ought  to  be  kept  over  justices. 

^*  ^  But  I  submit  it,  that  this  cannot  be  understood  to  be  a 

proceeding  under  the  statute  of  Car.  2.  The  warrant,  it 
is  true,  is  confined  to  neither  statute ;  but  the  informa- 
tion upon  which  the  warrant  is  grounded,  is  clearly 
on  the  17  Geo.  2.,  and  that  act  has  altered  the  law  from 
what  it  was  under  the  stat.  of  Car.j  and  is  a  partial  repeal 
thereof. 

2.  The  statute  comprehends  all  persons  who  shall  un^ 
lawfully  return,  that  expression  supposes,  that  one  ma;^ 
do  it  lawfully . 

The  question  then  is,  whether  the  wife's  return  with 
her  husband  is  not  lawful.^  ,  Surely  all  laws  give  the  wife 
leave,  and  she  is  bound  by  her  marriage-contract  to  co* 
habit  with  her  husband ;  he  is  the  head  of  the  family,  and 
is  to  fix  the  place  of  their  abode.  A. wife  is  considered 
to  be  %<yjiub  potestate  viri,  that  in  case  of  theft  comi' 
mitted  in  company  of  the  husband,  the  law  excuses-  the 
wife;  diat  is  an  offence,  but  this  is  none;  therefore,  a 
fortiori,  she  ought  not  here  to  have  been  punished.  1 
Hawk.  P.  C.  3.    Bro.  Cor;  PL  108.     Keb.  31-  37. 

Mr.  Norton,  e  conti^. 

] .  If  a  conviction  was  necessary,  it  was  not  necessary 
to  be  stated  in  this  case :  it  will  be  sufficient,  if  the  justice 
draws  it  up,  when  a  certiorari  goes  to  him  to.bring.it  up. 
The  question  is,  whether  there  are  not  facts  sufficient 
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1758.  Apply  this  doctrine  here.    All  persoas  are  prohibited 

from  returning :  the  vow,  therefore,  does  not  oblige  her 
to  accompany  him  in  that  unlawful  act.  Is  she  to  go  for 
sustenance?  no,  the  parish  where  she  remams  would  be 
obliged  to  maintain  her :  if  not  for  that,  surely  not  to 
cherisb  him  who  is  breaking  the  law.  But  see  further, 
what  inconveniences  would  ensue  to  the  innocent  parish 
removing.  <How  could  they  dispose  of  the  woman  i  IF 
they  sent  her  back  by  another  order,  at  a  new  expense,  to 
a  distant  place,  she  would  be  in  no  better  plight  and  con- 
dition, than  when  she  left  it  to  follow  her  Husband ;  and 
even  then  she  might  again  return,  if  the  matrimonial  vow 
is  taken  in  its  full  extent. 

This  act  of  13  and  14  Car»  2.  may  be  considered  in 
another  light  (and  that  it  is  not  under  17  Geo.  2.  further 
appears,  because  the  commitment  is  for  an  indefinite  time, 
till  delivered  by  diie  cailPse  of  law:  so  they  were  bailable; 
it  is  not  in  execution,  for  hard  labour,  or  correction) :  the 
statute  of  Car.  2.,  I  say,  only  meant  the  punishment  as 
for  safe  custody,  to  be  punished  at  a  future  time  by 
indictment, or  otherwise;  for  labour,  which  all  poor  people 
must  perform,  cannot  be  deemed  a  punishment.  If  send- 
ing her  to  the  workhouse,  would  not  be  penal,  neither  can 
sending  her  to  the  house  of  correction)  because  the  alter* 
native  is  given.  Innocent  people  are  daily  committed  for 
safe  custody,  until  further  examination. 

It  is  harsh  to  say,  that  the  husband  here  shall  recover 
damages  for  that  usage  to  his  wife,  for  which,  when  done 
to  himself,  he  could  not  maintain  an  action. 

The  C.  J.  observed,  that  he  thought  the  statute  of 
Car.  2.  was  tied  up  to  harvest  people. 
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;;68. 


K.B. 


the  cotDmiUnent  to  be,  for  hard  labour,  or  by  way  of 
punishmeDt;  or  else  he  proceeded,  as  I  presume  he  did, 
on  17  Geo.  2.  c.  5*  which  warrants  a  commiiment  ^or  any 
time  not  exceeding  one  month.  Here  no  time  is  fixed,  and 
therefore  the  commitment  is  illegal.  And^  indeed,  this 
statute  is  a  repeal  of  that  of  Car.  2.  as  to  such  cases  as 
lall  within  it:  therefore,  the  coui^  must  (though  with 
reluctance,  as,  from  the  expense  that  has  attended  this 
prosecution,  it  is  manifest,  that  some  other  persons  than 
the'  plaintiffs  are  concerned  behind  the  curtain),  proceed 
to  give  judgment,  and  therefore  the  plaintiff  must  have  the 
poitea. 


^757. 

Trin.  Term, 
80  and  31 

G.ir. 

An  annual 
officer  of  an 
hundred^  to 
which  the 

Erivilege  of 
elding  a 
feir,  has  been 
granted,  may 
prescribe  to 
hold  it, 
although  not 
a  corpora* 
tioQ. 


TAYLOR  agt.  RONDEAU. K.  B. 

This  Mtisan  action  for  money  had,  and  recdved,  to  the 
plaintiff^s  use ;  and  on  the  trial,  at  the  assizes  for  Kent,  a 
case  was  made  for  die  opinion  of  the  court,  which  Willet, 
•C.  J.  (who  tried  the  cause),  stated  from  his  notes,  as  die 
counsel  coidd  not  agree  on  the  facts. 

The  case  states,  diat  there  is  an  ancient,  annual,  officer 
of  the  hundred  of  Middleton  in  Kent :  that  he  is  no  cor- 
poration, but  called  a  port-reeve;  that  the  said  officer, 
for  the  time  being,  has,  from  time  immemorial,  held  a  fair 
on  Martinmas  day,  and  the  two  following  days,  at  Sittings 
home,  in  the  said  hundred,  in  a  field  there ;  sealed  the 
measures  used  there,  taken  care  that  peace,  8cc.  was  pre- 
served, and  provided  stalls^  &c.  for  the  use  of  persons 
frequenting  the  fair. 


Hat  he  has  taken  1^.  a  foot,  for  every  foot  in  front  of 
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It  was  objected  at  the'  trial,  that  the  plaintiff  is  an 
annual  officer,  and  no  corporation,  and  therefore  cannot 
prescribe:  but  that  that  assertion  is  not  law,  is  clear: 
Latch.  ST.  2  Bukt.  201.  Moore,  %35.  S.  C.  And  it  is 
well  known,  that  officers  of  courts  of  justice  may  bring 
actions  for  their  fees,  thoi^h  they  are  no  corporations ; 
and  so  also  may  persons  in  other  offices. 

2.  As  to  the  2d  question.  It  was  said,  that  if  we  had 
any  lawful  demand,  we  must  proceed  against  the  stall- 
holders ;  but,  as  they  have  paid  the  defendant  that  which 
we  were  entitled  to,  he  is  clearly  liable  to  us. 

The  court  stopped  Mr.  Knowler,  who  was  going  to 
argue  on  the  other  side,  as  they  said,  the  case  was  im« 
perfect:  evidence,  and  not  positive  facts,  being  stated. 
But,  however,  they  intimated  their  opinion  as  follows : 

• 

Lord  Mansfield,  C.  J.  seemed- clearly  to  think,  that  the 
hundred  might  have  this  franchise  by  prescription,  to  be 
enjoyed  by  the  hands  of  this  annual  officer. 

Dentson,  J.  said,  that  supposing  it  could  not  be  good 
by  way  of  prescription,  yet  it  might  *by  way  of  custom,  if 
the  action  had  been  brought  in  that  manner. 

Foster,  J. 

There  are  numberless  instances  of  grants  of  franchises 
of  this  sort  to  hundreds,  Sec. ;  and  boroughs  not  corpora- 
tions, prescribe  to  send  members  to  parliament;  He  re- 
ferred to  Madox^s  Firma  Burgi. 

-    Stands  over,  for  the  case^to  be  more  perfectly  * 
stated  ftom  Lord  C.  J.  tVilles's  notes. 
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about  <£100^  or  between  «£lOO,  and  £*100 :  that  she  paid 
55.  a  week  for  her  board,  which  amounted  to  <£l3.  lOs. 
per  annum,  exclusive  of'apparel,  &c. :  that,  after  this 
supposed  defeasance,  the  testatrix  offered  to  call  in  the 
money  she  had  lent  Eynon,  if  the  witness  would  take 
it  at  the  same  interest,  for  that  Eynon  was  no  more  to 
her  than  another  man :  that,  after  this,  when  she  boarded 
in  Hertfordshire,  she  applied  several  times  to  die  witness 
to  write  to  Eynon,  to  demand  payment  of  the  money,yor 
that  the  interest  was  not  sufficient  to  maintain  hers  that  the 
defendant  haying  received  a  legacy  of  £150,  bequeadied 
to  his  wife,  (late  Rebecca  Bright,  who  was  lister  to  the 
plaintiff,  and  also  an  intimate  acquaintance  of  the  testatrix, 
and,  in  a  former  will,  appointed  executrix,  and  residuary 
legatee);  the  vcife  said,  **  Now  you  have  received  this 
money,  you  had  better  pay  Mrs.  Crisp  the  money  you 
ewe  her,  for  it  may  be  called  in,  when  you  may  not  be 
able  to  raise  iu*'  To  which  he  answered,  *^  Do  not  be 
uneasy:  I  cannot  be  surprised:  I  must  have  six  months* 
notice  to  pay  it/' 


There  was  other  evidence,  touching  a  caveat  entered  by 
the  defendant  against  proving  tlie  last  will;  and  a  de- 
claration by  the  defendant,  that  if  the  plaintiff  would  give 
up  the  note,  the  defendant  would  withdraw  hb  caveat. 
Also,  that  a  friend  of  the  defendant  proposed  to  the  plain- 
tiff to  split  the  difference,  and  halve  the  note  (but  this 
offer  was  of  his  own  head,  and  without  authority  from  the^ 
defendant). 


The  defendant,  by  way  of  rejomder,  endeavoured  to  ac- 
count for  all  these  facts,  by  a  construction  of  the  de- 
feasance-note, that  it  was  not  binding  as  against  Mrs.  C^ 
and  that  she  might  have  called  it  in,  in  her  lifetime ;  but, 
if  she  omitted  to  do  so,  it  would  bind  her  executor,  in 
the  nature  of  a  testamentary  donation;  and  produced  bis 
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in  this  case,  that  was  a  matter  proper  for  the  considem*: 
tion  of  the  jury  in  this  common  law  trial,  and  they  have 
a  concurrent  jurisdiction  with  a  court  of  equity  as  to- 
matters  of  frauds  in  case  they  are  proved;  though  not 
the  same  means  of  getting  at  frauds,  consisting  of  com- 
plicated facts,  as  the  court  on  the  other  side  of  the  hall 
may  have. 

On  this  principle  being  granted,  let  us  proceed  to  ex- 
amine, whether  any  fraud  is  disclosed  by  the  above  evi- 
dence. 

1.  Here  is  fraud  apparent  on  the  face  of  it.  The  cir- 
cumstances of  the  testatrix :  her  necessary,  annual,  ex- 
penses, more  than  the  interest  of  her  whole  fortune :  no 
particular  friendship  for  the  defendant.  It  being  agreed, 
that  the  money  was  originally  a  loan  only,  yet,  in  ten  days 
after,  this  defeasance  is  given :  yet,  the  defendant  does  not 
pretend,  that  this  was  designed  to  be  a  gift,  but  founded 
on  a  consideration.  But,  on  his  own  evidence,  the  con- 
sideration fails :  l8t,  The  transaction  was  long  anterior  to 
the  subsequent  marriage  of  the  defendant  with  the  testa- 
trix's friend,  Rebecca,  his  now  wife.  Sdly,  The  agreeing 
to  pay  5-per  cent,  during  her  life  is  no  consideration :  the  > 
original  note  carried  that  rate  of  interest,  and  considering ' 
it  as  a  mere  personal  security,  and  the  defendant  not  ap-> 
pearing  to  be  in  great  circumstances,  the  interest  is  not 
too  high ;  so  it  is  plainly  founded  on  a  false  consideration. 
Besides,  it  is  all  wrote  by  the  defendant,  and  no  friend, 
or  attorney,  for  the  testatrix  present,  nor  any  subscribing 
witness.  Why  was  it  not  indorsed  on  the  original  note, 
and  to  remain  in  her  own  custody  i  Thus  much  on  tbe 
face  of  the  transaction. 

2.  On  the  plaintiff  ^s  evidence. — It  is  positivetyproved. 
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Att  the  defendant  never  dbcloaed  this  defeasance  to  any 
body  during  Mrs.  C/s  life,  not  even  to  his  own  wife,  as 
appears  from  the  discourse  between  him  and  her  about 
paying  off  the  original  note. 

S.  On  the  defendant's  own  evidence  in  the  rejoinder.*— It     ^^kTbT 
was  not  considered  as  an  absolute  defeasance,  so  as  to  bar . 
die  testetrix  in  her  lifetime,  but  only  as  against  her  re- 
presentative.   And  admitting  this  to  have  been  her  mean* 
ing,  she  was  grossly  imposed  upon,  for  the  defeasanoe  ia 
absolute  against  herw 

This  is  not,  therefore,  so  much  a  verdict  on  contrariety 
of  evidence,  as  a  wrong  conclusion  by  the  juTy,  on  facts 
agreed  to  by  both  sides. 

The  question  then  is,  whether,  on  the  circumstances 
of  the  above  case,  there  ought  to  be  a  new  trial,  or  not? 

I  have  attended  to  the  iirguments^  forcibly,  and  properly, 
urged  from  the  bar,  extolling  trials  by  juries:  that  they 
are  the  proper,  and  only,  judges  of  the  facts;  that  they 
may  have  a  private  knowledge  of  facts,  &c.  to  which  a 
judge  may  be  a  stranger,  &c. 

But  I  am  of  opinion,  that  if  the  courts  of  common  law 
had  not  power  to  graiit  new  trials,  and  have  the  question 
again  examined  into  (though  ^a  verdict  had  passed),  trials 
by  juries  would  never  have  subsisted  so  long  as  they  have 
done;  so  necessary  is  this  power  to  the  attainment  of 
justice— so  beneficial  is  it  to  the  people. 

Those  who  wrgae  from  positive  institutions,  as  though 
they  were  always  founded  in  natural  reason,  are  under  a 
mistake;  '  To  the  right  understanding  of  the  law,  a  com- 


58  NOTES  OF  CASES  IN  K.  B.  && 

]f5f.  petent  knowledge  of  history,  and  of  that  part  of  plnloio* 
phy  called  ethics^  is  absolutely  requisite:  and  though 
writers,  wfaeu  they  are  treating  of  a  favourite  subject,  are 
apt  to  extol  it,  as  founded  in  principles  of  natural  reason, 
as  my  Lord  Coke  does  as  to  every  principle  of  the  common 
^^^^^  bw,  and,  amongst  others,  in  this  case  of  trials  by  juries, 
yet  this  is  a  mistake,  for  positive  institutions  are  founded 
on  human  policy,  and  the  circumstances  of  the  times,  8k« 
So,  as  to  the  institution  of  triiJs  by  juries,  they  wera 
adapted  to  the  times,  and  the  then  state  of  things,  which 
have  not  subsisted  for  many  centuries.  They  were  set  ha 
opposition  to  trials  by  ordeal,  or  battle:  at  a  time  when 
there  was  little  commerce,  few  deeds,  and  those  depending 
on  single,  {dam,  simple  facts,  and  concerning  matters  of 
small  value,  or  consequence.  But,,  for  some  centuries  pas^ 
by  increase  of  commerce,  &c.  matters  of  the  greatest  con- 
qequence^  and  containing  a  variety  of  intricate  facts,  are 
become  the  subjects  of  this  sort  of  trial ;  and,  therefore^ 
though  they  are  permitted  to  stand,  from  the  real,  and  in* 
trinsic,  excellence  of  them,  yet,  to  prevent  the  inconve- 
niettce,  in  modem  times,  of  tying,  down  the  party  ab- 
solutely by  the  verdict  of  a  jur^  in  all  cases,  courts  havo 
been  ipore  liberal  in  granting  new  trials  than  formerly  $ 
and,  seemg  a  general  verdict  includes  both  the  law,  and 
the  fact,  if  the  party  had  no  other  remedy  but  an  attaint, 
that  would  be  utterly  inadequate ;  1st,  becanse  of  the  dif- 
ficulty of  convicting  jurors  in  such  cases,  and,  8dly,  diere 
may  be  many  gsbsqi  where  an  unrighteous  verdict  may  be 
l^ven,  and  yet  the  jury  not  guilty  of  any  crime,  nor  liable 
to  an  attamt. 

It  has  been  said,  that  the  first  new  trial  was  in  1655 ; 
but  this  b  not  so,  as  appears  both  from  reason,  evi- 
dent necessity  of  the  diing,  and  firom  authorities*  It 
wjis  said  by  Holi,  C.  J.  that  the  eld  books  laying  it  down 
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1757. 


one,  where  the  jury  have  given  a  verdict  against  the 
opinion,  not  only  of  a  single  judge,  but  of  the  whole 
court :  and,  therefore,  that  rule  is  now  departed  from. 

There  is  one  thing  weighs  much  with  me,  why  t^e 
court  should  interpose,  and  exercise  their  discretionary 
power,  in  cases  properly  circumstanced,  which  b,  that  the 
end  might  be  attained  (though  at  a  great  expense,  and 
delay)  by  an  application  on  the  other  side  of  the  hall. 
But  it  must  be  remembered,  that  all  presumptions,  arising 
either  out  of  the  evidence,  or  from  the  nature  of  the 
question,  must  be  construed  favourably  in  support  of  the 
verdict;  therefore,  the  judge  certifying  only,  that  hethinh 
the  weight  of  evidence  was  against  the  verdict,  or,  that, 
if  he  had  been  on  the  jury,  he  should  have  been  of  a 
different  opinion,  this  would  not  be  a  foundation  for  a 
new  trial,  as  was  lately  determined  in  a  case  tried  before 
Serjeant  Wilks,  (now  C.  B.  of  Ireland)  \  and,  therefore, 
it  is  proper,  that  a  special  report  should  be  made,  to  shew 
the  foundation  of  the  judge's  dissatisfaction,  that  the 
whole  court  may  judge  whether  it  is  well  grounded,  or 
not. 


Apply  these  principles  to  die  case  of  fraud,  vihich  is 
not  properly  a  fact,  but  a  construction  of  law  drawn  from 
it,  ex.  gr.  If  tenant  for  years  enfeoffed  his  son  anc^eir,  or 
if  tenant  for  life  levied  a  fine,  .the  law  construed  it  to  be. 
a  fraud,,  and  it  was  not  left  to  thfe  jury  to  determine.  So 
is  JPermor's  case,  and  all  the  cases  there  instanced  out  of 
JiyeT.  If  a  man  buys  a  thing  in  market  aoert,  knowing 
that  the  other  stole  it :  so  if  one  executes  a  conveyance 
of  his  goods,  but  continues  in  possession :  the  law  draws 
a  conclusion  of  fraud  from  these  facts ;  and  in  this  the 
courts  of  common  law  have  concurrent  jurisdiction  with 
the  chancery,  who  never  direct  an. issue  to  try,  whether 
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ifsf.  Foster,  J. 

I  take  ity  that  though  there  be  contrariety  of  eWdeoce, 
yet  if  the  scale  preponderates  greatly  against  the  verdict, 
there  may  be  a  new  trial.  But  where  the  scales  hang  nearly 
even,  I  shall  always  incline  on  the  side  of  the  verdict, 
K.B.  according  to  that  constitutional  maxim,  ad  questiones 
facti  respondent  juraiores ;  and  here,  had  the  question 
turned  on  the  point  of  forgery,  I  think  there  would  have 
been  no  ground  for  a  new  trial.  But  it  depends  on  the 
consideration,  and  imposition,  and  certainly  the  common 
law  courts  have  conusance  of  this.  In  the  late  trial  at 
bar  in  this  court,  in  the  case  of  Wyndham,  and  Chetwynd, 
there  were  four  issues :  1st,  whether  the  will  was  duly 
attested;  and  on  that  there  was  a  special  verdict:  2dly, 
whether  he  was  compos  thentis :  3dly,  as  to  the  devise  to  a 
boy,  which  he  took  to  be  his  son :  4thly,  as  to  the  annuity 
to  the  supposed  mother  of  the  boy.  And,  though  the 
jury  should  have  found  for  the  plaintiff  on  the.  two  first 
issues,  and  so  have  estiji>lished  the  will,  yet|  as  the  testator 
was  grossly  imposed  upon  as  to  the  boy,  and  his  pre* 
tended  mother;  as,  in  fact,  she  never  had  any  child,  but 
borrowed  the  boy  of  a  neighbour;  the  court  directed  the 
jury  to  find  turn  dtoisavii  as  to  the  two  last  issues,  and 
they  found  accordingly. 

The  question  here  is  only,  whether  there  is  sufllcient 
evidence  of  fraud,  and  not  as  to  the  facts,  which  are  found, 
and* agreed  on,  even  by  the  defendant's  own  evidence. 
And,  indeed,  I  think,  that  this  transaction  carries  with  it 
almost  every  badge  of  fraud.  1.  Here  is  no  considera- 
tion. 2.  The  circumstances  of  the  poor  old  woman. 
S.  The  defendant's  behaviour  in  never  discovering  the  note 
to  any  body  during  her  lifetime ;  for  the  answer  he  gave 
to  his  wife  is  entirely  Consistent  with  the  first  note,  but 
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repugnant  to  the  second.    So  that  the  jury  have  drawn  a  ^757. 

wrong  conclusion  fipom  the  facts  agreed  to  bj  all  the  ^"^^f^ 

parties;  and  here  b  not  properly  any  contrariety  of  evi-  Brioh 

denoe.  ^g^* 

Eynoj* 

Rule  for  a  new  trial  made  absolute.  K^bT 


Mr*  Gould  then  urged,  that,  to  do  the  plabtiff  complete 
jusdce,  he  hqped  it  would  be  without  costs,  (though  his 
original  motion  was  in  the  common  way,  on  payment  of 
costs),  and  mentioned  a  case  in  Str,  to  that  purpose. 
But  the  court  would  not  hearken  to  him— so  the  rule  was 
made  absolute  on  payment  of  costs* 
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Mkhatlmas  Term,  SI  Geo.  11.  1757. 


A-  CROSS  agt.  J.  CROSS,  and  TURNER. K.  R 


Lord  Mansfield,  C.  J. 

This  is  an  application  to  the  court  by  A.  Cross,  com- 
plaining of  oppression,  and  a  bad  use  made  of  the  process 
of  this  court  by  Turner,  and  Manlove,  his  attorney,  and 
the  grounds  of  the  complaint  are  of  two  kinds. 

1.  The  facts  which  ended  in  getting  a  bill  of  sale  of 
the  plaintiff's  goods,  without  any  good  consideration. 

£•  The  behaviour  of  Turner,  and  his  attorney,  at  the 
trial  of  the  cause,  by  preventing  the  true  merits  from 
being  tried,  whereby  the  plaintiflf  was  nonsuited. 


The  court 
sets  aside  a 
nonsuit,  an 
gives  sum- 
mary re- 
dress, wher 
the  ordinar 
course  of 

Sractice  hai 
een  ren- 
dered sub- 
servient to 
the  promo- 
tion of  un- 
just designs. 


The  case  is  thus  :^In  1739,  A,  Cross  failed,  and  his 
creditors  agreed  to  a  composition,  on  his  making  over  a  real 
estate,  which  he  had,  to  trustees,  for  the  benefit  of  the  cre- 
ditors, and  agreed  to  clear,  and  discharge,  him  as  much  as 
if  a  commission  of  bankruptcy  had  been  taken  out  against 
him,  and  he  had  obtained  hisH:ertificate.  Accordingly,  an 
assignment  was  made,  and  amongst  his  creditors  Turner 
came  in,  and  signed  the  agreement,  and  thereby  his  debt 
was  absolutely  discharged  as  against  J.  Cross,  and  his 
only  remedy  against  the  trustees  for  the  creditors.  Under 

VOL.  II.  F 
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1757.  this  agreement  Turner  acquiesced  till  1754,  ^rhen  he 
thought  fit  to  bring  an  action  against  jt.  Cross  for  this 
old  debt:  obtained  judgment,  took  out  Viji.fa.,  and  took 
the  goods  now  in  question  in  execution:  never  sold  them, 
but  had  kept  possession  of  them  for  more  than  a  month, 
when  John  Cross,  a  bondjide  creditor,  arrested  A.  C,  who 
being  in  custody,  offered,  in  order  to  obtain  his  liberty, 

K.  B.  to  give  J.  C.  a  bill  of  sale  of  th^se  goods ;  but  Manlove 
(who  was  attorney  for  both  Turner,  and  J.  C.)  opposed 
it,  unless  it  was  made  to  Turner,  and  J.  C*,  in  moieties, 
which  was  at  length  agreed  to,  and  a  bill  of  sale  made^ 
not  in  the  common  way,  as  a  satisfaction  of  their  debts, 
but  as  purchasers,  viz.  in  consideration  of  £50  a  piece 
paid  by  them  to  A.  C,  so  that  it  does  not  appear  to.  be  a 
satisfaction  for  their  demands. 

The  goods  v^ete  accordingly  appraised,  and  sold  by 
Heath,  the  auctioneer. 

After  this,  A.  C.  brought  his  action  of  trespass  agi^inst 
Turner,  for  taking  these  goods;  but,  at  the  trial,  the  sole 
question  being,  whether  Turner's  debt  was  subsisting  at 
the  time  of  obtaining  the  bill  of  sale,  and  the  plaintiff  pro- 
ducing only  an  attested  copy  of  the  agreement  for  composi- 
tion, which  Turner  had  signed,  and  also  a  counterpart  of 
the  deed,  executed  by  the  trustees,  but  not  shewing,  that 
he  had  given  notice  to  the  proper  persons  to  produce  the 
original,  the  copy  could  not  be  given  in  evidence ;  and 
the  defendant  unfairly  taking  hold  of  this  strict  legal  ad* 
vantage,  the  plaintiff  was  nonsuited^  without  entering  into 
the  merits.  And  this  rule  of  evidence  is,  in  general,  a 
very  proper  one,  and  to  be  adhered  to,  that  neither  a 
counterpart,  copy,  nor  contents  of  a  deed  by  parol,  shall 
be  received  in  evidence,  without  shewing  a  reason  why 
the  original  cannot  be  produced ;  but,  by  a  law  older  than 
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K.B. 


But  I  think|  that  if  J.  C.  has  received  more  than  half 
the  money  arising  from  the  sale  of  these  goods,  he 
ought  not  to  refund  any  thing,  as  he  is  a  bon&  fide  cre- 
ditor ;  and  if  he  has  not  received  so  much  as  half,  then 
that  half  be  made  up  ta  him,  and  the  remaining  half  paid 
to^  C. 

fViltnot,J.  agreed,  and  said,  the  court  always  had,  and 
he  hoped  ever  would,  relieve,  in  a  summary  way,  against 
^  prostitution  of  the  process  of  the  court  to  unjust  pur- 
poses :  and  that  the  defendant's  shelter  behind  a  strict  rule 
of  evidence,  ought  not  to  skreen  him. 


Rule,  according  to  the  alteration  proposed 
by  Faster,  J^ 


A  charge  of 
having  held 
a  court  in  a 
corporation, 
in  the  ab- 
sence of 
those  to 
whom  by 
office  the 
riffht  of  pre- 
sidency be- 


The  KING  agt.  WILLIAMS. ^K.B. 

Error  on  a  judgment  in  the  court  of  great  sessions 
in  the  county  of  Denbigh,  on  an  information,  in  the  na- 
ture of  a  quo  warranto,  brought  by  William  Wright,  the 
prothonotary  of  that  court,  against  the  defendant,  at  the 
relation  of  John  Mostyn,  Esq. 


The  information  states,  that  the  town  of  Denbigh  is 

an  ancient  borough.    That  14  May,  15  Car.  2»,  the  king 

longecf,  does  incorporated  it  by  the  name  of  the  aldermen,  bailiffs, 

not  amount  . 

to  that  of  an  >^^  burgesses,  and  appomted  two  aldermen,  two  bailiffs, 

usurpation  of  and  two  coroners.  That  a  court  of  record  of  right  ought 
withiiTth^*  to  be  held  before  the  two  bailiffs,  or  one  of  them,  on 
Stat.  9  Anm,, 

c.  20:  and  a  judgment  on  that  act  having  been  pronounced  after  a 
verdict  on  an  inrormation  in  which  that  allegation  was  preferred^ 
is  reversed  in  error.    1  Bwrr,  402.  S.  C. 
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The  Kino 


1757.  thej  exercbe,  or  daim^  such  office^  or  franditte :  now  the 
word  franchise,  used  in  the  title  of  the  act,  must  be  con- 
strued, and  explained,  by  the  body  of  the  act,  which 
plainly  confines  it  to  the  claim  of  the  freedom  of  bur* 
;  therefore,  the  ooly  intrusions  intended  by  this 
act,  are  into  any  office  concerning  the  government  of  the 
corporation,  or  the  usurping  the  franchise  of  being  a 
freeman. 

Here  no  right  to  aigr  office,  or  freedom,  is  tried,  nor 
any  amotion,  or  judgment  of  ouster,  but  **  that  the  de- 
fendant do  forbear,"  See. 

Here  is  no  direct  charge  of  an  usurpation,  but  rather 
matter  to  have  supported  it  in  evidence  to  a  jury,  in  case 
it  had  been  properly  charged. 

Here  no  usurpation  can  be  collected,  unless  by  aqps- 
ments,  and  inference,  which  is  ill.  Hawk.  P.  C.  261. 
Rex  V.  Knight^  Salk.  315.  Lord  Hinfm.  527,  where  the 
matter  was  almost  a  necessary  conclusion,  yet,  being 
argumentative,  it  was  held  bad. 

That  the  defendant  held  a  coint,  which  could  not  pro- 
perly be  held  by  any  but  the  bailifis,  therefore,  that  he 
usurped  the  office  of  bailiff,  may  seem  to  imply  a  charge 
of  usurpation,  but  is  only  by  way  of  argument.  ^The 
word  qfficium  is  die  same  as  duty,  and  does  not  consist 
of  any  single  act,  but  comprehends  his  whole  duty,  aod, 
therefore,  had  it  been  directly  charged,  it  amounts  to  no 
more  than  that  he  held  a  court  on  the  Idlh  of  December^ 
which  was  only  a  part  of  the  duty,  or  office,  of  a  bailiff, 
but  the  usurpation  must  be  of  the  whole  office. 

If  the  right  to  the  office  could  not  be  tried  on  this  in- 
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for  a  misdemeanour,  (to  which  Dot  guilty^  generally, 
would  be  a  good  plea),  would  have  left  the  crown  in 
the  dark  what  his  claim  was;  and,  for  this  reason,  rioit 
usurpavit  is  no  plea,  but  the  defendant  must  set  out  his 
title^or  disclaim  any  title.  S  Leon.  184.  Lucas,  210. 211* 
290.     Godb.9\. 

The  body  of  the  act  describes  the  offence,  and  not  the 
title :  therefore,  there  must  be  an  express  charge  of  an 
usurpation,  otherwise  there  is  no  foundation  for  the 
prayer  of  amotion,  for  it  is  absurd  to  pray,  he  shall  be 
amoved,  because  he  exercised  the  office  six  years  ago, 
by  the  single  act  of  holding  the  court  for  one  day.  Here 
tlje  prayer  is  equivocal,  {said  court),  which  may  mean 
either  the  court  in  general^  ^r  the  particular  court  on  the 
13tb  of  December;  which  last  must  be  taken  to  be  meant 
here,  because  that  is  the  whole  the  information  has 
charged.  In  Godb.  gi.  and  3  Leon.  184.,  it  is  held,  the 
defendant  must  answer  as  to  his  claim,  as  well  as  to  the 
^xercise;  but  here  neither  is  directly  charged, 

Mr.  Hall,  c  conti'. 

The  statute  of  Queen  Anne  is  a  remedial  one,  and  to 
be  liberally  expounded :  the  intention  of  the  legislature 
was,  that  corporation  disputes  should  be  brought  as  near 
as  possible  to  the  nature  of  civil  suits,  and  either  party 
proceed  at  the  hazard  of  costs ;  therefore,  the  statutes  of 
jeofails,  and  amendments,  are  held  to  extend  to  them.  So, 
by  equity,  this  statute  should  extend  to  all  cases  within 
the  spirit,  though  not  within  the  strict  letter^ 

As  to  the  charge  of  usurpation  being  only  by  argument, 
or  inference ;  here  is  a  direct,  positive,  charge  of  what 
amounts  to  an  usurpation,  and  conveys  the  same  idea, 
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act  was  plmidy  to  comprehend  Sotfa  these ;  for  ta  be* 
fore,  the  only  remedy  was  by  information  at  the  king's 
suit,  thouglt|  by  the  frequent  sittings  of  parliaments,  and 
the  crowo  having  granted  out  these  franchises  to  some 
one  or  other,  the  dispute  was  rather  of  a  civil  nature, 
between  the  contending  parties  who  had  the  right,  than 
any  wrong  done  to  the  king,  who  had  granted  out  the 
franchise:  this  act,  therefore,  puts  it,  as  near  as  may  be, 
on  the  foot  of  a  civil  action,  and  gives  costs  according  to 
the  event  of  the  suit,  that  so  the  right  between  JoAir, 
and  TkomaSf  may  foe  decided;  but  does  not  extend 
to  eveiy  nsuipation  of  offices,' which  may  be  out  of  a 
corporation,  as  stewards  of  leets,  tec.  The  act  is  un- 
commonly clear,  aiid  express,  as  to  this  point,  and  the 
word  ^  franchise''  in  the  title  (which  is  no  part  of  the 
law,  but  only  an  epitome  of  it,  and  rather  the  province 
of  the  clerk  to  settle ;  and  is  never  read  but  once,  nor  the 
question  put  concerning  it^  imtil  the  law  is  passed),  must 
be  interpreted  from  the  body  of  the  act,  which  plainly 
restrains  it  to  freedoms,  8cc. 

There  can  be  no  doubt  but  act^  of  parliament  are 
to  be  expounded  by  equity :  that  is,  have  a  sound  cou- 
struction  put  upon  them,  according  to  the  meaning  of 
the  legislature,  who  cannot  incinde  every  particular  case, 
nor  set  forth  all  the  exceptions;  so  that  persons  not  within 
the  letter  may  be  within  the  meaning,  and  others  within 
the  letter,  may  not  be  within  the  meaning :  as  in  a  case 
mentioned  by  some  of  the  civilians,  where,  a  law  being 
made,  that  none  ahould  draw  blood  in  the  street,  one  falls 
down  in  the  street  of  an  apoplexy,  a  surgeon  bleeds  bim 
there:  this  is  within  the  letter,  but  not  the  meanmg,  of 
the  law« 

Here  I  lay  out  of  the  case  all  iliat  part  of  the  argu- 
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.1757^  '^^  statute  only  extends  to  oflSces  which  .affect  the 

^-^r*^  right  of  sending  members  to  parliament,  or  other  offices, 

ine  iviNO  ^j.  franchises,  t.  r.  freedoms;  not  to  pretended  rights, 

"S  '  though  they  are  usurpations  on  tire  crovin. 

WlI«LIAHS. 

Ji.  B.  The  common  law  judgment  is  right,  therefore  that 

must  be  affirmed,  and  the  other  reversed,  and  that  may 
h^  done. 

I 
Foster,  and  Wilmot,  Js.,  of  tlie  same  opinion ;  and 
Foster,  J.  added,  that  he  had  heard  Judge  Powell  say, 
he  framed  this  act  of  parliament,  and  had  the  perusal 
of  it:  and  it  was  carefully  done.  He  also  added,  that  he 
took  this  to  be  a  law  which  might  not  be  extended  by 
equity. 

Statute  judgment,  as  to  costs,  reversed.    Com- 
mon law  judgment  affirmed. 


SHEEPSHANK  agt.  LUCAS. K.  B. 

The  Error  to  reverse  a  common  recovery. 

vouchee's 

death,  who 

was  also  te-  The  error  assigned  is,  the  death  of  Peirson,  the  vouchee, 

nant  in  tail,    before  the  return  of  the  writ  of  summons.   Plea,  in  nulla 
ment  in  a  re-  ^^  erratum:  demurrer,  and  joinder, 
covery,  as* 

enotVyli  '^®  ^"^  ^'  ^^^^  suggests,  that  Broadbent  devised 

remainder-     and  that  P,  was  tenant  in  tail  under  that  devise, 
roan  bring- 
ing a^writ  of  error,  is  held  a  sufficient  cause  for  its  reversal ;  and  an 
averment  of  ^hat  fact  in  the  writ,  to  be  consistent  with  the  record 
dedaratory  of  vouchee's  appearance  by  attorney.    1  Burr,  410. 
S.  C. 
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are  brought^  because  the  court  of  Common  Pleas  will 
amend  almost  any  thing  to  support  them. 

No  one  can  maintain  a  writ  of  error,  but  those  who  are 
parties,  or  privies,  to  the  judgment,  and  none  are  such  but 
heirs,  executors,  and  administrators.  Here  it  is  brought 
by  neither  parties,  nor  privies,  but  by  a  husband,  and  wife, 
claiming  a  remainder  in  right  of  the  wife,  expectant  on 
the  determination  of  an  estate  tail  to  Peirson,  the  vouchee. 


It  does  not  appear,  that  they  have  any  right  to  the  land, 
for  there  is  no  averment,  that  Broadbmt^  the  devisor,  is 
seised  in  fee,  which  ought  to  have  be^n  stated,  that  the 
defendant  might  have  an  opportunity  to  traverse  that  fact. 

Another  objection  is,  that  no  ici.Ja.  has  issued,  to  give 
warning  to  the  heir  of  Peirson,  which  is  necessary  in  all 
real  actions,  as  he  may  plead  his  age,  and  pray  that  the 
parol  may  demur;  he  may  counterplead  the  plaintiff's 
title,  8cc. 

Here  the  only  defendant  is  Lucm,  the  recoveror,  and 
he  is  no  more  than  a  nose  of  wax :  it  signifies  nothing  to 
him  what  becomes  of  it. 

Again,  I  should  be  glad  to  know,  what  judgment  they 
want  to  reverse?  The  judgment  here  is,  for  Lucas  to 
recover  against  Cooper. 

If  there  is  any  thing  wrong  in  the  proceedings,  it  is  at 
most  an  irregularity  only;  and  application  should  have 
been  made  by  motion  to  the  court  of  Common  Pleas,  to 
redress  it. 


No  judgment  is  given  against  Ptirson,  though  the  error 
assigned  is,  that  he  wu  dead  before^  &c« 
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1757*        record,  he  will  fiad,  that  he  is  to-  recover  over  ftgainst 
Peirson,  &c. 

The  concluding  with  an  averment,  is  agreeable  to  the 
precedents,  and  to  common  sense.  The  defendant  may 
not  think  fit  to  controvert  the  fact,  but  submit  the  matter 
K.  B.  of  law  upon  that  fact  to  the  court,  in  the  nature  of  a  de- 
murrer (as  he  has  here  done),  and  should  not  be  driven 
to  an  issue  of  fact,  tudens  volens.  If  he  had  thought  fit 
to  controvert  the  fact,  he  might  have  denied  it,  and  con- 
eluded  to  the  country,  and  then  the  plaintiff  must  have 
joined  issue ;  and  if  there  be  any  case  to  the  contrary,  it 
is  singular,  and  absurd. 

hord  Mansfield f  C.  J. 
This  is  a  very  plain  case  in  every  part  of  it. 

The  donor's  title  is  nothing' to  the  present  question, 
nor  need  be  alleged  any  further  than  to  shew  the  con* 
nection  between  the  estates  of  the  tenant  in  tail,  who 
suffered  the  recovery,  and  the  remainder-man,  who  brings 
the  writ  of  error;  and  who,  if  the  recovery  stands,  loses  his 
estate:  therefore  he  is  affected  by  the  judgment,  and  may 
bring  error. 

The  averment  does  not  contradict  the  record,  as  that 
mentions  only  an  appearance  by  attorney;  besides,  the 
point  was  settled  in  Wynne  v.  Wynne. 

The  Serjeant's  distinction  as  to  the  conclusion  b  a  right 
one. 

No  precedents  are  produced  of  a  tcufa.  to  the  heir, 
but  only  to  the  terre-tenants,  that  they  may  not  lose  the 
possession  without  being  warned,  as  they  may  have  a 
release  to  plead.    There  are  00  precedents  of  warning* 
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The  court 
refuse  to  set 
aside  a  non 
pros,,  re- 


signed in  an 
action 

brought  by  a 
common  in- 
former^ on  a 
penal  sta- 
tute^ where 
no  intention 
is  shewn  of 
making  re- 
paration to 
the  injured 
party^  and 
the  defend- 
ant's liability 
would  be  re- 
vived by  ac- 
ceding to  the 
motion* 
1  Burr.  401. 
S.C. 
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veferaedy  and  the  party  be-  rotated  to  all  thai 
he  baa  lost  thereby.'' 


BENNET,  qui  tarn  &c,  agt.  SMITH- K.  B. 

This  was  an  action  of  debt  for  j810,000^  on  the  statuti^ 
of  usury^  brought  by  a  common  informer.  Jiidgment  of 
non  pros.y  for  want  of  the  plaintiff  proceedingi  had  been 
regularly  entered  up,  M'hich  the  plaintiff  now  moiped  to 
s^t  aside,  upon  payment  of  costs,  as  it  was  owing  nuefdy 
to  a  mistake  of  the  plaintiff's  attorney's  clerk,  aod  aa  t^ 
plaintiff  was  out  of  time  to  brii^  another  action^ 

Sir  Richard  Lloyd,  for  the  defendant,  said,  it  was  un- 
precedented to  do  it  in  the  case  of  a  penal  statute:  and 
that,  npon  the  same  principle,  courts  of  equity  would  not 
relieve  in  case  of  subtraction  of  tithes,  tec.  unless  the 
plaintiff  waived  all  penalties. 

Mr.  Nares,  on  the  same  sicfe. 

This  diffsrs  moch  from  what  the  case  Would  have 
been,  if  the  action  had  been  brought  by  the  party  gri^^. 
It  is  not  a  sufficient  reason,  to  say,  that  the  time  for 
briiiging  this  action  would  be  lapsed.  '  If  tfie  party  in- 
jured bringa  the  action,  penal  statutes  are  consider^ 
as  remedial,  under  the  statute  21  Jac.y  for  laying  the 
action  in  the  proper  county.  2  Hawk.  P.  C.  268*  Cro. 
Ehz.  434.    Wynn,  Bart.  v.  MyddelUm. 


But,  as  to  common  informers,  it  is  otherwise.  New 
trials  are  never  granted  on  their  behalf,  nor  is  any  other 
particular  favour  shewed  them.     MadtHion  v.  Andrews, 
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bim  to  revive  tiie  prosecution.  He  asks  it,  I  sayy  as  » 
favour,  for  he  moved  it  upon  payment  of  costs,  therefore 
he  admitted  the  regularity  of  the  non  pros.  He  asks  it, 
without  shewing  any  equitable  circumstances  to  induce 
the  court  to  grant  it,  and  therefore,  I  thmk,  it  ought  to 
be  denied  in  this  case. 

As  to  the  case  Mr.  Norton  cited,  which  was  an  amend- 
meat  at  common  law,  whilst  the  proceedings  were  in 
paper,  there  is,  I  take  it,  no  difference  between  penal 
statutes,  and  others. 

Deittson,  J. 

The  sole  ground  for  setting  aside  judgments,  &c.  in 
civil  actions,  is  the  putting  the  other  party  in  as  good  a 
condition  as  before :  dierefore  formerly  the^  court  refused 
to  do  it,  if  a  trial  had  been  lost;  but  now  they  do  it  on 
.consent  that  the  judgment  (if  it  passes  against  the  party 
applying),  shall  be  entered  nunc  pro  turit.  So  they  have 
restrained  the  party  froin  pleading  the  statute  of  limita- 
tions, or  the  insolvent  debtors'  act,  and  confined  him  to 
such  pleas  as  would  bring  the  true  merits  to  be  tried; 
but  never  have  suffered  it,  where  it  would  put  the  adverse 
purty  in  a  worse  condition :  which  would,  most  certainly, 
be  the  case  here,  where  the  defendant  has  dischaiged 
himself  from  the  penalty  by  a  regular,  and  legal,  judgment 
of  non  pros.;  and  the  reason  urged  for  granting  this 
application  (that  the  plaintiff  is  out  of  time  to  bring 
another  action),  weighs  strongly  with  me  against  it ;  for, 
the  cause  being  out  of  court,  and  the  penalty  thereby 
saved,  the  court  can  never  restore  it,  without  putting  the 
defendant  in  a  worse  condition. 

This  case  differs  widely  from  amendments  before  judg- 
ment, whilst  all  is  m  paper,  which  was  the  case  Mr.  Norton 
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)757.        year,  for  the  particular  purpoie  of  electing  b 

Th^Ki^NG  ^"^"^"^  y*^^^'  ^"  ^^^  ^^^'*  ^^  September f  to  pi 
general  businesd  of  llje  corporation ;  and  at 
power  to  meet  at  an^f  other  times  wben  tlie  h 
see  necesaary,  previous  notice  being  givea 
traordinary  great  court.  Custom,  that  portna* 
cliosen  by  the  others,  or  residue,  or  the  maj 
of  the  burgesses^  in  a  reasonable  time  after 
That  it  is  the  duty  of  the  portmeti  to  attei 
court,  to  advise,  and  assist,  the  bailiffs  in  the 
of  the  corporation. 


KB. 


That,  on  the  8ih  of  September^  I7S5,  James 
nine  others,  were  the  ten  surviving  portmen 
having  been  several  great  courts,  at  which 
5aid  portmen,  except  fVi/dtr,  attended,  and  / 
attending  at  this  court,  of  which  due  nolic 
previously  given,  it  was  ordered  by  the  court 
should  be  given  to  the  other  nine,  to  appear 
court  on  Mkltaelmas  day  then  next,  to  shew 
they  should  not  be  removed  from  their  dai 
such  non-attendance. 


4 


On  the  20th,  due  notice  was  given,  anc 
severally^  and  respectively,  summoned  to  app 

That  JVilder  only  attending  at  tlie  said 
court,  further  lime  was  given  the  other  nine,  u 
court  in  October,  1755,  of  which  notice  was 
to  them  respectively,  and  they  were  severally 
but  Wilder  alone  again  attended,  The  court  tl 
that  the  said  others  should  be  respectively  at 
their  said  offices.  Immediately  upon  whic 
tVilder  (retiring  into  the  coyncil-chamber)  i 
the  vacancies,  and  (itttcr  a/iuj  nominated  tb 
liichard&otfj  who,  at  the  same  great   courtj 
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22-92,  wUcfa  I  have  heard  cited  in  this  court  1  Lord 
Raym.  391*  the  case  of  Coventry.  2  Lord  Raym.  1565, 
the  case  of  Doncaster,  Mich.  3  Geo.  2.,  and  that  case 
seems  to  hold  Bagg*»  case  to  be  good  law. 

Against  these  concurrent  authorities  there  is  pnl j  one 
dictum  in  the  books^  and  that  is  in  Str.  819,  Mich. 
2  Geo.  2.f  Lord  Bruc^s  case^  where  it  is  said,  *<  ^  cor- 
poration has,  incidentally,  a  power  of  amotion,  though 
Bagg^a  case  seems  contrary:"  whereas  that  case  dpes 
more  than  seem  so,  and  is  express.  And,  the  next  year, 
in  the  case  in  Lord  Raym.,  the  same  judges  resolved  the 
contrary. 

In  the  late  case  of  Rex  v.  Ponsonby,  an  express  power 
of  amotion  was  stated  in  the  charter.  There  Ryder,  C.J. 
cited  a  passage  from  Sir  Robert  Sawyer's  argument^  but 
gave  no  opinion. 

If  a  person  neglects  his  office,  he  may  be  prosecuted 
for  it ;  and  if  convicted  on  an  indictment  (as  it  concerns 
the  execution  of  justice),  then  they  may  remove  him,  but 
they  cannot  try  the  fact. 

It  may  be  said,  that,  if  the  members  are  injured,  they 
are  not  without  their  remedy :  but  may  apply  for  a  man^ 
damns;  and,  if  a  false  return  is  made,  they  may  bring  an 
action.  But  then  they  may  be  out  of  their  office  foir 
several  years  before  the  matter  is  determined. 


But,  supposing  there  is  such  power  of  amotion ;  there 
ought  to  appear  such  a  breach  of  duty  as  is  against  the 
party's  duty  to  the  corporation,  and  his  oath  of  office:  and 
this  appears  by  Bagg*s  case.  They  should  therefore 
have  stated  the  oath  taken  by  the  smioved  portmen ;  an4 
in  2  Lord  Raym.,  1233,  the  oath  of  a  recorder  is  set  forth. 
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and  the  body  cannot  aasiitne  any  additiotial  authority 
through  necessity,  SCc. 

That  this  is  so,  appears  from  what  was  the  law  before 
1 1  Geo.  1.  ch.  4. :  where,  if  there  was  no  election  on  the 
charter,  or  prescriptive,  day^  there  was  no  remedy.  So 
here,  the  charter  could  never  intend  to  vest  the  whole 
power  in  a  single  person ;  if  they  permitted  all  the  places 
of  portmen  but  one  to  be  vacant,  I  apprehend,  the  body^ 
could  not  be  filled  up :  if  that  yould  be  the  case  on  the 
death  of  the  portmen,  a  fortiori^  it  should  be  so  on  their 
removal  by  the  act  6f  die  burgesses,  &c. 

Another  objection  occurs  on  this  head*  It  does  not 
appear,  that  the  defendant  was  well  sworn  in :  saying,  that 
he  was  duly  sworn,  is  not  sufficient ;  but  they  should  have 
set  out  the  form  of  the  oath,  and  before  whom  the  swear- 
ing was,  and  not  argumentatively  only;  for  the  power  of 
administering  oaths  must  be  derived  from  the  crown, 
and  therefore  the  authority  should  be  expressly  set  out.* 
1  Str.  539,  In  the  case  oiRex  v.  Gibbon^  Mic*  8  Geo.  2.^ 
Lord  Hardwicke  said,  ^  a  defendant  must  shew  «  good 
election,  and  swearing,  and  not  only  shew  a  iwaariag,  £i«l 
arig/UqfMearingJ^ 

Serjt.  Poole,  for  the  defendant. 

This  is  not  the  case  of  a  mandamus,  and  retorni  where 
the  greatest  precbion  is  required,  but  it  is  a  plea  to  an 
information  for  an  usurpation,  which  is  to  be  construed 
according  to  common  intent:  and  that  there  was  a 
vacancy,  in  fact,  by  the  amotion  of  the  other  pojrtmen, 
and  an  actual  election  of  the  defendant  into  that  office,  is 
sufficient  to  entitle  him  to  a  judgment  on  this  demurrer, 
without  entering  into  the  merits  of  the  case  which  he  iias 
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this.  Thero  (in  Bagg*s  case)  the  cause  shewn  for  re« 
moving  was  insufficient,  here  it  is,  confessedly,  otherwise* 
There  it  was  for  disfranchising  a  freeman ;  and  so  is  the 
case  in  Style:  this  is  only  the  removal  of  an  officer  for 
misbehaviour,  and  he  still  continues  a  freeman. 

K.  B*  As  to  the  case  in  Lord  JRoym.  391.  it  is  too  unperfectly 

stated  to  be  of  any  service  on  either  side. 

2.  Lord  Raym.  1563,  the  question  of  the  power  of 
removal  did  not  govern  the  resolution  in  that  case,  and 
the  court  there  seemed  to  agree,  that  they  remove  the 
chamberlain  for  misbdiaviour,  though  not  disfranchise. 

The  case  of  my  Lord  Bruce,  which  Mr.  Gould  men^ 
tioned  from  Str.,  I  shall  make  some  use  of;  and,  if  what 
I  have  observed  on  Bag^9  case  be  right,  it  does  not 
clash  with  diat  determination.  The  words  removal,  or 
resignation,  in  the  charter,  strongly  infer  a  right  in  the 
corporation  to  amove  for  just  cause,  as  the  contempt^ 
and  abdication,  in  this  case  certainly  is* 

In  the  case  of  Rex  v.  the  Mayor  of  Newcastle,  which 
began  in  this  court  in  HU.  1744,  and  was  adjudged  in 
Mich.  21  Geo.  2.,  on  a  mandamuB  to  restore  Mr.  Fether-^ 
stonhaugk  to  the  office  of  an  alderman,  the  return,  that 
the  select  council  had  amoved  him  for  twenty  years  ab- 
sence from  the  corporation,  was  held  insufficient,  there 
being  no  custom,  or  grant,  to  warrant  it,  without  which  it 
cannot  be  good  in  a  select  part  of  the  corporation,  how- 
ever it  might  be  in  the  case  of  the  corporation  at  large  *, 
and  Lee,  C.  J.  seemed  to  think,  the  corporation  at  large 
might  amove  (a),  though  he  did  not  positively  say  so ;  and, 
in  that  case,  the  court  refused  a  peremptory  mandamus. 

(a)  Rex  V.  Tidderley,  1  Sid,  14. 
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oath  he  took^  and  what  was  the  custom,  or  he  would  not 
have  maintained  his  plea,  and  all  this  would  have  been 
intended  after  a  general  verdict  for  the  defendant :  so  it 
is  well  enough  in  the  present  case,  where  we  are  upon  a 
general  demurrer,  whatever  it  might  have  been,  hadthis 
been  shewed  for  cause  of  demurrer. 

Reply. 

In  this  case  the  franchise  of  die  people  removed  was  H 
freehold,  and  how  there  can  be  a  di£Ference  made  be* 
tween  the  case  of  this  office,  and  a  freeman,  I  cannot  see 

In  the  case  in  Siy.  so  much  of  the  oath  as  was  neces- 
sary is  set  forth. 

• 
Here  was  properly  no  contempt,  as  no  particular  notice, 
or  actual  summons,  is  alleged  to  have  been  given,  to  attend 
the  duty  of  their  office :  they  were  summoned  only  to 
the  Michaelmas  court,  and  that  not  to  perform  the 
business  of  their  office,  but  to  shew  cause  why  they 
should  not  be  amoved,  for  non-attendance  at  former 
courts,  to  which  they  do  not  appear  to  have  been  ever 
summoned. 

The  term  residue  certainly  meant  to  include  more 
than  one.  The  custom  is^  for  the  residue,  or  major  part 
qf  ihem^  to  elecU 

UUerim  consilium. 

This  term  it  was  again  argued  by  Mr.  Serjt. 
Hemttj  for  the  prosecution,  and  Mr.  Notion, 
for  the  defendanti  as  follows : 
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functions ;  may  sue  and  be  sued,  grant,  purchase^  or  make 
by-laws,  not  repugnant  to  the  common  law*'  As  they 
have  wants,  so  these,  and  all  other,  incidental  powers  ue* 
cessary  for  the  enjoyment  of  the  privileges  granted  to  them, 
whether  granted  expressly  or  not ;  the  same  as  in  every 
grant  to  a  common  person. 

But  that  this  is  not  such  a  necessary,  incidental,  power^ 
I  shall  endeavour  to  shew ;  1st,  from  general  legal  prin- 
ciples, 2dly,  from  authorities. 

1.  A  member  of  a  corporation  has  a  freehold  in  his 
office  for  life.  A  freehold  is  of  high  esteem  in  law^  and, 
by  Magna  Charta,  no  man  can  be  disseised  of  it,  nisi  per 
judicium  parium  morum,  aut  per  legem  terra.  It  is  a 
matter  of  too  much  consequence  to  pass  as  an  incidental 
power;  this  is  an  office  for  life,  and  a  freehold  publici 
juris. 

Two  kinds  of  powers  of  amotion  granted  to  corpora- 
tions are  mentioned  in  the  books :  1  st,  ad  libitum,  2d,  for 
good  cause. 

In  the  first  instance,  the  freeman  takes  but  a  con- 
ditional, qualified,  freehold,  sub  mado,  and  subject  to  the 
power  of  amotion  by  the  corporate  body;  but  this  power 
is  not  common. 

The  second  is  more  applicable  to  the  present  case,  it 
not  being  agreeable  to  legal  principles,  that  any  one 
should  be  removed  from  his  freehold  without  lawful 
cause. 

That  most  tender  branch  of  the  prerogative,  the  juris- 
diction of  cases  criminal,  shall  not  pass  without  express 
words. 
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Though  they  were  mentioned  on  the  last  argument,  yet 
I  must  beg  leave  again  to  refer  to  Bagg^s  ewe,  1 1  Co. 
93,  and  Sir  Robert  Sawyer*^  argument,  in  the  famous 
case  of  the  ^uo  warranto  against  the  city  of  London, 
fo.  22,  and  the  same  argument,  State  Trials,  Vol.  IV. 
p.  810,  and  it  is  observable,  the  words  in  Bagg^s  case  are, 
*'  being  convicted,  and  attainted.'^ 


The  power  of  the  crown  to  amove  by  mandatory  writ, 
is  taken  notice  of  by  Sir  Robert  Smvyer,  and  he  refers 
to  the  case  of  a  coroner,  F.  N.  B.  old  edit.  163,  new  edit. 
381,  Reg.  177,  8.  a  bailiff  of  a  wapentake:  F.  N.  B.  old 
tedit.  164,  new  edit,S88,a  verderor:  Dffer,$^S.  Sir  RoheH 
Sawyer  also  mentions  the  case  of  a  mayor  of  Berwick, 
whom  such  writ  issued  to  remove.  This  inference  is  de»> 
ducible  from  thence,  that  such  writs  should  issue  when 
offences  arise ;  and  shews,  that  such  power  remains  in  the 
crown,  to  come  out  as  occasion  requires* 


(The  court  observed,  that,  in  the  case  of  coroners,  there 
was  conviction :  and  Foster,  J.  asked,  whether  any  such 
power  of  amotion  was  exercised,  or  claimed,  by  the  crown 
in  modem  times  ?) 

• 
I  do  not  mean,  that  the  crown  can  remove  ad  libitum, 
but  only  after  a  conviction,* where  the  offence  appears  to 
be  judicially  determined.  Sty.  477|  480.  2  Salk.  430, 
the  power  in  a  corporation  to  amove  imist  be  set  out. 
In  2  Lord  Raym.  1564,  the  authority  of  Bagg^s  case  b 
recognized,  and  in  that  case  of  Doncaster,  the  return  to 
the  mandamus  was  quashed,  and  a  peremptory  mandamus 
granted. 

Thus  stood  the  old  authorities  uuimpeached,  until 
Ponsonbys  case,  which  was  mentioned  on  the  last  argu- 
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In  the  base  of  ^ex  v.  Pcmtfrety  in  Queen  Anfi^  time, 
in  this  court,  (mentioned  in  a  book  called  Liico^s  Keports,V 
the  non-attendance  of  an  alderman  at  the  sessions,  was 
held  no  cause  of  amotion,  because  the  court  might  be 
held  without  him,  and  no  special  damage  was  alleged. 

But  ^supposing  the  corporation  in  general  have  an 
incidental  power  of  amotion,  and  here  was  ^ood  cause, 
yet  it  is  not  well  lexercised  here,  bfeing  done  by  diis  par* 
ticular  court. 


if  it  was  an  incidental  power,  it  could  be  exercised 
bnly  by  the  whole  body  corporately  assembled,  viz.  the 
bailiffs,  burgesses,  and  commonalty :  here  it  was  by  the 
bailiffs,  and  a  great  number  of  the  burgesses  and  com<<- 
monalty,  without  mentioning  any  certain  number,  or  even 
saying,  that  they  were  a  majority.  Their  names  should . 
have  been  set  out,  that  the  other  side  might  have  an  op- 
portunity of  traversing  their  being  burgesses.  This  was  a 
mixed  assembly,  and  not  a  proper  corporate  assembly  tjf 
the  whole  body.  If  the  portmen  are,  as  they  seem  to  be^ 
^n  essential,  integral,  part  of  the  corporation,  there  should 
have  been  a  majority  of  them,  which  there  was  not^  seeing 
nine  out  of  ten  were  absent. 


In  Carth.  172,  the  court  of  the  lord  mayor,  and  alder- 
men, of  LottdoTiy  was  held  not  to  be  a  corporate  assembly, 
but  a  court  belonging  to  their  constitution:  the  plea  here 
only  says,  they  were  removed  by  the  court..     , 

Again:  the  removal  is  not  set  out  to  be  under  the 
common  seal;. only  stated,  that  the  court  ordered  them 
to  be  removed:  this  is  not  a  matter  of  record,  and  there- 
fore ought  to  be  under  the  common  seal,  by  which  alone 
corporations  can  do  acts  in  pais.  1  Salk.  192.  Phw^  91. 


102  NOTES  OF  CASES  IK  K.  B.  «eg. 

j  757 .        veDient  time :  that  could  not  be  instantly ;  for  if  so.  Wilder 
_,  X.  must  have  determined  to  remove  the  others,  before  their 

time  for  shewing  caase  was  come ;  or  else  the  choice  was 
P  precipitatCi  and  without  due  consideratbo. 


£;0N. 

k.B. 


It  should  also  have  been  alleged,  in  the  room  of  which 
one  particular  person  amoved^  Richardson  was  chosen : 
and  not  said  in  the  room  of  one  in  general. 

Mr.  Norton,  for  the  defendant. 

The  Ist  question  is  of  the  greatest  consequence  to  all 
corporations  that  have  no  express  power^  by  their  charter, 
or  by  prescription,  to  aimove  their  members  for  just 
cause. 

It  has  been  said,  that  corporations  have  no  power  to 
amove  except  by  one  of  those  ways ;  and  that,  no  sueh 
being  set  out  here,  none  can  be  presumed.  I  admit  the 
latter  part  of  that  position ;  but  what  we  rely  on  is,  that 
this  corporation  has  an  incidental  power  of  amovmg  its 
offending  members. 

It  is  objected,  first,  that  this  is  an  amotion  frdm  a  free- 
hold; secondly,  that  there  is  no  necessity  for  such  a 
power. 

Whether  it  is  necessary  for  the  enjoyment  of  the 
privileges  granted  by  the  charter,  is  a  very  narrow  ques- 
tion. In  common  grants,  if  I  grant  a  close,  a  right  to  a 
way,  8cc.  is  granted,  though  not  named.  If  I  grant  a 
liberty  to  lay  pipes,  the  grantee  may  come  to  repair  them: 
a  power  to  a  corporation  of  amoving  members  is  as  ne- 
cessary. It  is  admitted,  they  may  amove  after  conviction, 
for  heinous  offences:   this  is  limttitig  the   power  in  a 
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1/5^.        and  thereby  iocapable  of  governhig:  suppose  him  de- 

^^^^^^'       prived  of  sight,  &c.     Lord  Ravm.  1564. 
The  King 

^^  '  The  question  is  pot  he^e,  whether  these  portmen  ought 

to  be  disfranchised,  and  stripped  of  their  freedom  of  bur- 
v«.^-^i/  gesses,  but  only  from  this  particular  office.  Here  the 
K.  B.  whole  argument  has  been  built  on  a  power  to  disfranchise ; 
whereas  they  are  casea  very  different ;  and  the  case  I  just 
now  mentioned  from  Lord  Rayni.  was  determined  oa> 
this  distinction. 

It  has  been  urged,  that  there  is  no  judicial  determina- 
tion, that  corporations  have  this  incidental  power :  but 
I  submit  it,  thaf^  in  the  case  of  Mr*  Fetherstonhaugh, 
referred  to  by  the  Serjeant,  it  was  admitted  on  all  hands, 
that,  if  he  had  been  removed  from  his  office  of  kldermaft 
by  the  corporation  at  large,  for  good  cause,  it  had  been 
legal ;  but  the  right  of  amotion  set  up  was  in  a  particular 
part  of  the  body  corporate,  and  that  the  court  held  ill. 

In  Lord  Bruce^s  case,  the  same  was  taken  for  granted, 
after  consideration  of  Bagg*B  case. 

In  the  case  of  Bex  v.  Plimpton  (or  Clinton,  or  Clifton) 
before  Lord  Hardwicke,  the  same  doctrine  was  recognized. 

The  Serjeant  has  said,  there  is  no  occasion  for  this 
power,  because  they  may  be  removed  by  a  writ  from  the 
crown :  but  no  precedents  can  be  found  of  such  writs 
having  issued  in  times  that  this  court  would  now  copy 
after.  It  is  a  dangerous  doctrine,  and  the  practice  woujd 
be  now  deemed  anti-constitutional. 

The  precedents  of  coroners,  and  other  common  law 
officers,  not  members  of  corporations,  are  no  way  ap- 
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Another  objection  taken  is,  that  .we  have  not  stated  a 
good  cause  for  this  amotion,  as  no  special  damage  is 
alleged;  and  to  prove  this  were  cited  1  Inst.  233.  4  Mod. 
84,  and  Lord  Raym.  1233^:  but  those  books  prove  the 
contrary  to  what  they  were  adduced  to  shew;  for  Lord 
Cokey  in  the  place  referred  to,  says,  that  non-user  of  a 
public  office  is  a  forfeiture.  Here  the  contempt,  and  non^ 
attendance,  is  the  damage ;  and  though  others  might  attend, 
and  do  their  duty,  and  so  no  special  damage  accrue,  yet 
that  will  not  vary  the  case.  Suppose  none  had  attended, 
none  of  the  constituent  parts  of  the  assembly,  there  might 
have  been  an  end  of  all  the  benefits  under  this  charter. 
The  corporation  has  a  right  to  the  attendance  of  all  its 
members ;  and,  on  the  other  hand,  they  have  all  a  right 
to  be  summoned ;  which  proves,  that  all  should  attend. 
The  special  damage  cannot  be  made  out  in  any  case,  but 
where  the  attendance  of  that  particular  person  is  essential 
to  the  holding  a  court,  as  a  mayor,  or  other  head,  or 
single,  officer. 


But  these  are  all  matters  previous  to  the  defendant's 
becoming  a  portman,  and  to  which,  consequently,  he  is  a 
stranger;  therefore  it  is  unreasonable,  he  should  answer 
for  it  in  this  kind  of  criminal  proceeding.  If  the  portmen 
were  wrongfully  removed,  they  should  have  applied  for  a 
mandamus  to  restore  them;  and  then  the  question  would 
have  been  agitated  between  the  proper  parties;  and  they 
should  not  have  come  in  this  oblique  manner,  which,  I 
presume,  they  did,  hoping  to  get  their  costs  under  the  late 
act  of  parliament. 


Here  the  defendant  might  have  alleged  gelierally,  that 
there  was  a  vacancy,  and  that  he  was  duly  elected :  but, 
upon  the  plea  as  it  now  stands,  the  prosecutors,  making 
use  of  the  prerogative  of  tlie  crown,  might  take  issue  on 
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* 

eAch  distinct  fatt  in  the  plea,  and  put  the  defendant  to 
maintain  every  part  of  it,  or  he  would  be  liable  to  double 
costs :  so  that  if  the  old  portmen  were  well  removed,  but' 
Aere  was  any  fault  in  the  defendant's  election,  or  being 
sworn  in,  he  must  be  saddled  with  costs,  though  the  othen 
have  no  right. 

The  case  of  Rtx  v.  Pomonby  has  its  weight  as  to  thb 
objection. 

As  to  die  setting  ont  the  portman's  oath,  it  is  nbt  at 
all  necessary,  as  it  is  not  alleged  to  have  been  the  grooad 
of  their  amotion,  but  it  was  their  obstinacy,  and  breach  of 
duty.  But,  if  there  was  any  thing  in  the  objection, 
informalities  of  that  kind,  which  would  be  cured  by 
a  verdict,  cannot  be  taken  advantage  of  oo^a  general 
demurrer. 

2.  The  second  great  question  is,  whether  the  defendant 
was  duly  elected?  The  court,  I  hope,  will  go  as  ^  as 
they  can  to  support  this  election,  as  the  very  existence  of 
the  corporation  depends  upon  it;  for  if  Wilder, the  only 
rem^ing  portman,  could  not  fill  up  the  number,  die  cor- 
poration is  dissolved.  This  was  the  ground  for  granting 
the  mandamus  to  elect  a  mayor  in  the  borough  of  Car- 
martken,  though  there  was  then  a  mayor  de  facto:  the 
very  being  of  the  corporation  (as  the  parties  applymg  for 
the  mandafmu  contended)  depended  on  the  single  thread 
of  one  man's  life. 

The  defendant  here  was  elected  by  the  residue,  which 
word,  ex  vi  termini,  imports,  what  remains  of  the  body. 

In  the  case  of  the  Queen  v.  J.  S.  a  burgess  eif  Devises, 
H.  7  Ann,,  the  election  was  to  be  by  a  majority  of  the 
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175/.        body,  which  consisted  of  36,  yet  that  number  being  re« 

^-v-'         duced,  the  court  held  a  majority  of  the  survivors. sufficient. 
The  King  •  •*      •" 

^S*'  Xbe  court  has  held,  in  parallel  cases,  such  expressionv 

^^^!^t^^"  *®  *®^®  ^^  ^^  merdy  directory. 

As  to  the  time  of  the  election:  they  did  right  not  to 
defer  it,  as  there  was  only  one  .life  in  li>eing  on  whicl^  all 
depended. 

On  the  last  argument  it  was  objected,  that  we  have  not 
set  forth  before  whom  the  oath  was  taken. 

That  is  false  in  fact* 

It  is  objected,  that  the  substance  of  the  oath  should  be 
set  out.  I  admit,  the  defendant  must  set  out  a  full  title 
against  the  crown.  Here  it  is  set  out,  that  he  was  duly 
sworn,  which  is  the  usual  manner,  and,  I  apprehend,  suf- 
ficient;  because,  had  therp  been  an  issue  joined,  instead  of 
a  general  demurrer,  the  defendant  must  have  proved  all 
this  at  the  trial,  and,  if  so,  these  objections  are  of  no  avail 
on  a  general  demurrer. 

Objection. — ^No  neglect  of  duty  appears. 

Their  Gontumacy,  and  non-attendance^  b  the  offence, 
and  whether  their  advice  was  wanted,  or  not,  they  never 
came  to  see.     Though  the  advice  was  to  be  given  to  the  * 
bailiffs,  yet  it  was  for  the  benefit  of  the  whole  corpora- 
tion* 

Objection. — ^Amotion  bad,  because  not  under  the  com- 
mon seal* 
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provided  against  by  their  charter;  and  Ae  consequence 
must  be^  a  dissolution. 

What  the  defendant  might  have  pleaded  is  not  the  ques- 
tion :  here  he  has  thought  fit  to  bring  the  matter  of  the 
amotion  of  the  old  portmen  before  the  court. 

It  is  said,  they  neglected  to  attend,  contrary  to  their 
oath;  therefore,  the  oath  should  have  been  set  oat,  that 
the  court  might  judge  on  it. 

The  amotion  could  not  be  on  record,  as  it  is  here  made, 
for  the  court  is  not  a  court  of  record. 

Lord  Mansfieldf  C.  J. 
The  first  general  question  has  been  spoken  to  as  fully 
as  possible,  and,  therefore,  no  further  argument,  on  that 
head,  can  be  of  any  use.  There  is,  however,  one  thing 
which  occurs  to  me,  that  has  not  been  mentioned,  which 
I  have  formed  no  opinion  on.  And  that  is,  the  nature  of 
the  summons  to  the  portmen,  and  of  their  contumacy,  and 
neglect  in  attending  upon  such  notice,  that  would  amount 
to  a  forfeiture,  supposing  the  power  of  amotion,  and  that 
Boo-attendance  may,  in  some  cases,  be  a  good  cause  of 
amotion. 

I  do  not  find,  that  any  case  has  come  before  the  court 
of  persons  having  been  amoved  for  non-attendance  at  one 
or  two  courts  only,  where  iheir  attendance  was  not  ne- 
cessary to  the  carrying  on  the  business  of  the  corponh- 
tion;  and  yet  it  may  be  material  to  settle  the  limits  in 
that  case,  as  many  members  may  think  it  indifferent 
whether  diey  attend  on  common  occasions,  or  not,  where 
nothing  special  is  expected. 
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1757.  Serjeant  Prime. 

The  Kinff  **^  Question.     Whether  the  notice  given  of  holding* 

apt  ^®  great  court,  on  the  8th  of  September,  1755,  was  suf- 

Richard-  fi^^®'^^  ^^^  ^^^  portmen  to  incur  a  forfeiture  of  their  office 

SON.  for  contumacy  i 


K.B. 


2nd  Question.  Whether,  after  this  absence,  the  notice 
given  them  to  shew  cause  was  sufficient  i 

Considering  the  nature  of  the  constitution,  there  was 
no  obligation  on  these  portmen  to  attend  the  great  court. 
It  is  to  be  held  by  bailiffs,  and  by  the  burgesses,  and  com- 
monalty, or  so  many  of  them  as  would  be  present.  There 
is  no  confined  number,  and  no  particular  appearance  is 
required,  except  of  the  bailiffs :  only  such  of  the  bur- 
gesses, and  commonalty,  as  would  attend.. 

It  is,  I  admit,  stated,  that  the  portmen  ought,  by  their 
duty,  to  be  present;  but  that  allegation  of  the  defendant^ 
connected  with  what  goes  before,  means  only,  that  they 
should  be  so  when  the  bailiffs  give  particular  notice. 

The  general  notice,  by  tolling  a  bell,  sounding  a  horn, 
&c.  might  be  due  notice  so  as  to  authorize  them  to  hold  a 
court,  and  yet  not  reach  the  ears  of  every  member.  And, 
as  thb  is  a  populous,  and  large,  town,  most  probably,  only 
such  general  summons  was  given.  If  personal  summons 
was  given,  ii  should  have  been  alleged,  but  without  such 
personal  summons,  a  man  cannot  be  guilty  of  ^  crime,  so 
as  to  lose  hb  freehold. 

2.  There  should  have  been  personal  notice  to  shew 
cause. 

This  court  never  censures  any  body  till  they  have  had 


Richard 

SON. 
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17^8.        murrer  confesses  that — If  personal  notice  was  necessary^ 

^■^.        it  is  implied  in  the  word  due. 

The  King  *^ 

Again,  it  is  alleged,  that  they  wilfttify,  and  v^untarify 

neglected  to  attend;  which,  could  not  be,  unless  the;  had 

been  summoned,  and  had  the  altematWe  before  them. 

K.  B.       Neglect  of  the  known  duty  of  an  office  may  be  generally 

alleged  contra  debitum  i^kium.     1  Keb^  591. 

Further,  they  were  all  severally  informed  of  their  ne- 
glects, and  of  the  order  for  them  to  shew  cause,  and  yet 
none  of  them  appeared.  If  they  had  not  proper  notice 
of  the  former  court,  they  might  have  shewn  that  for 
cause  to  justify  their  non*appearance :  but  if  a  party  sum- 
moned refuses  to  appear,  all  is  to  be  presumed  against  hinu 
They  ought  not  to  be  allowed  to  avail  themselves  of 
this  objection  in  this  collateral  manner :  as  on  a  sci^fa.f 
a  man  cannot  plead  in  bar  to  it,  any  matter  which  he 
might  have  pleaded  in  bar  of  the  action. 

S.  Without  any  personal  notice,  it  was  the  indispensable^ 
chity  of  the  portmen  to  attend  die  great  courts,  and  advise, 
and  assist,  the  baili£fs,  and  that  though  their  presence  was  not 
essential  to  the  holding  a  court.  The  judges  of  this  court 
may  sit  without  their  officers,  but  yet  an  officer's  non-at- 
tendance would  amount  to  a  forfeiture.  Dy.  1 1 4,  pi.  63, 
So  a  clerk  of  a  market,  and  yet  the  market  may  be  held 
without  him.  9  Co.  50.  So  the  recorder's  non-attend- 
ance at  a  borough  sessions,  though  the  sessions  may  be 
held  without  him.  Serjeant  Whitaker*s  case,  2  Lord 
Raym.  1237.  This  office  of  portman  is  of,  at  least,  as 
much  consequence  as  the  recorder's  attendance  at  thi^ 
borough  sessions.  They  are  of  the  council,  and  are,  in 
person,  to  attend,  to  advise  in  matters  relating  to  the  go- 
vernment of  the  corporation,  which  is  a  matter  of  daily 
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Here  the  custom  is  alleged  to  elect  pbrtmea  out  of  the 
resident  burgesses ;  tfierefore,  it  must  be  intended,  those 
portmen  were  then  resident,  and  (as  their  duty  requires) 
have  continued  so  since :  and,  if  it  was  their  duty  to  have 
attended,  no  personal  notice  was  necessary.  Proclama- 
tions at  the  county  courts  are  sufficient  to  warrant  an 
outlawry,  as  every  freeholder,  &c.  is  supposed  to  be  there# 
So  in  forfeitures  on  by-laws  at  leets.  2  Ro.  Ab.  136. 
Cro.  Car,  497. 


The  reason,  therefore,  why  they  had  not  notice,  if  iu 
fact  they  had  not,  was  itself  a  sufficient  cause  of  amotion ; 
that  is,  their  being  absent  from  the  place  where  the  duty 
of  their  office  obliged  them  to  reside. 

Their  contempt,  in  not  attending,  after  notice  of  the 
order  to  shew  cause  why  they  should  not  be  amoved  for 
former  neglects,  was  also  an  abdication,  and  forfeiture,  as 
they  were  bound  to  obey  the  orders  of  the  society  as  long 
as  they  continued  members  of  it ;  and  so  their  contempt 
amounted  to  a  dissolution  of  the  compact  between  them 
and  the  corporate  body.  It  was  a  contumacious  perseve- 
rance in  their  offence,  and  a  denial  of  all  subordinatioo. 
An  officer  being  demanded,  and  not  appearing,  is  a  for- 
feiture. Bro.  forfeit,  de  terres,  61.  1 15.  And  it  is  said  by 
Holly  in  the  case  of  the  City  of  London  v.  Fanacker, 
Carth.  483,  &c.  that  the  corporation  must  of  necessity 
have  a  coercive  power  over  their  own  members. 


Reply. 

Every  ueglect  of  non-attendance  does  not  involve  the 
crime  of  forfeiture,  as  appears  by  Barnardistorfs  case, 
and  also  by  Serjeant  fVhitaker'a  case. 


lis  NOTES  OF  CASES  IN  K.  B,  8cc. 

175d.  It  15  clear^  that  the  old  portmen  had  no  personal  notice  of 

any  of  the  intermediate  great  courts,  held  prior  to  that  where 
they  were  required  to  appear,  and  shew  cause  why  they 
should  not  be  removed ;  but  of  that  court  they  appear  to 
have  had  personal  notice.  Of  the  others  only  the  general 
summons  of  blowing  a  horn,  sounding  a  trumpet,  or  the 

^''  ^-  like :  and  the  words,  that  they  wilfully  absented  them, 
selves,  urged  by  Mr.  Yates,  to  amount  to  a  charge  that 
they  were  personally  summoned,  will  not  do ;  for  whether 
wilful,  or  not,  is  a  consequence  of  law  to  be  deduced  from 
fhcts,  which  most,  therefore,  be  set  out,  and  cannot  be 
thils  supplied. 

1.  The  1st  objection  is  founded  on  the  authority  of  the 
2d  resolution  in  Bagg*s  case,  as  reported  in  11  Co,  99. 
But  in  Rollers  report  of  die  same  case  there  is  no  such 
resolution;  the  exception  indeed  is  mentioned  to  have 
been  taken,  that  there  ought  to  be  a  precedent  conviction 
(where  the  corporation  have  no  special  power  of  amotion 
by  charter,  or  prescription),  but  nothing  is  said  by  the 
court  as  to  that  point,  nor  was  it  directly  before  them ;  as, 
^  in  that  case,  the  cause  of  amotion  alleged  was,  on  all  hands, 
agreed  to  be  insufficient.  It  was  an  amotion  by  a  select 
body,  and  not  the  whole  corpoHition,  which  certainly 
cannot  be  supported  without  shewing  a  special  au- 
thority. 

There  are  three  heads  of  offences  that  are  a  foundation 
to  discharge  an  officer  of  a  corporation,  or  disfranchise  a 
freeman.  1 .  Such  as  have  no  immediate  relation  to  the  cor- 
poration, but  are  of  themselves  of  so  infamous  a  nature  as 
to  render  the  party  unfit  for  any  public  franchise.  2.  Such 
as  are  merely  against  the  duty  of  his  oath  as  a  corporator, 
or  the  duty  tacitly  annexed  to  his  office.    3.  Such  as  are 


120 


1758. 


The  King 

agt. 

Richard- 
son. 


NOTES  OF  CASES  IN  K.  B.  8cc. 

doubt,  it  would  not  have  been  necessary  to  have  done  it 
in  this  case. 

That,  in  the  case  of  offences  indictable,  such  as  the  ist 
species  before  mentioned,  a  previous  conviction  is- ne- 
cessary, though  the  corporation  have  a  power  by  charter^ 
or  prescription,  to  amove,  was  resolv^  by  Lord  Hard' 
wicke,  C.  J.  in  the  case  of  Rex  v.  Sadler,  where  he  men- 
tions the  CU^en  v.  Lane. 


The  2d  objection  upon  the  1st  general  head,  viz.  diat 
here  was  not  a  sufficient  cause  of  amotion,  we  are  all  of 
opinion,  is  well  founded.  No  personal  notice  appears  to 
have  been  given  to  the  old  portmen,  that  their  attendance 
was  required  at  any  of  the  great  courts  mentioned  in  the 
plea,  except  the  last,  which  was  for  them  to  shew  cause 
why  they  should  not  be  amoved  for  non-attendance  at  the 
former  courts.  Whereas,  if  such  non-attendance  did  not 
amount  to  a  sufficient  cause  of  amotion,  they  had  no  oc- 
casion to  appear,  or  shew  any  cause  against  it. 

It  does  not  appear,  their  attendance  was  necessary  to 
the  holding  the  court,  but  as  many  as  would  attend  were 
to  advise,  &c. 

It  is  not  necessary,  in  determining  this  case,  to  say,  what 
wilful  contempts,  and  repeated  refusals  to  attend  on  per- 
sonal summons,  would  amount  to  a  forfeiture.  In  the 
King  V.  Mayor  of  Carlisle,  Sir,  385.  the  alderman  was 
actually  summoned  to  attend  the  court  of  common  coun- 
cil, yet,  not  being  particularly  summoned  to  the  court  of 
mayor,  and  aldermen,  it  was  held  insufficient.  And  if 
the  general  signal  of  holding  a  court  was  sufficient  to 
ground  a  forfeiture  for  non-attendance,  there  is  no  knowing 
how  far  it  would  go.    Certainly  every  member  of  a  cor- 
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1757.  I  apprehend,  the  legislature  sever  meant  to  use  that  word  . 

^""v^  in  the  strict,  and  particular  manner  which  the  other  side 
VVyndham  ^^^^  contend  for,  but  in  such  a  general,  common  signi- 
jRcatioD  of  the  word  as  might  be  understood  by  every  plain, 
illiterate,  freeholder  in  the  kingdom  ;  for  men's  properties 
are  not  to  be  suffered  to  hang  upon  cobweb,  metaphysical, 

K.  B.  '  reasoning,  nor  are  words  used  by  the  legislature  on  such 
occasions,  to  be  tortured  into  a  meaning  which  nothing 
but  the  greatest  degree  of  critical  nicety  can  construe 
them  to  signify. 

There  are  infinite  degrees  of  credibility,  from  any  thing 
below  demonstration,  quite  down  to  impossibility.  There 
are  some  omni  suspicioae  majores:  others  whose  cha- 
racters are  not  so  universally  free  from  exception,  yet 
worthy  of  credit;  and,  certainly,. the  legislature  did  not 
mean  to  confine  it  to  the  former  only. 

I  think,  verily,  the  legislature  meant  to  refer  the  credit 
to  that  period  of  time  only  when  the  witness  gave  his 
evidence,  and  not  to  the  time  of  the  attestation,  when 
there  was  nobody  to  credit,  or  discredit,  him  but  his  own 
heart;  and  I  defy  the  subtilty  of  the  gentlemen  on  the 
other- side,  to  produce  a  case  where  the  question  touching 
competency  has  not  been  always  referred  to  the  time  of 
examination. 

But,  to  consider  it  also  at  the  time  of  attestation. 

The  competency  of  a  witness  b  to  be  tried  by  this 
question,  whether  he  will  certainly  gain,  or  lose,  by  the 
case  going  one  particular  way  ?  and,  therefore,  if  it  be  but 
a  possibility,  or  even  a  probability,  he  remains  competent 
As  for  instance : 
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pated,  he  shall^  notwithstandbg  that^  be  a  competent  wit^ 
ness  to  establish  the  will 

Now  here  it  is  not  found,  that  any  of  the  witnesses  knew 
of  this  clause  in  the  will ;  and  the  court  can  intend  nothing 
on  a  special  verdict;  and  if  they  did  not,  they  were  under 
^  B.        no  bias. 

At  the  examination,  they  had  none  of  them  any  interest 
in  establishing  the  will. 

The  case  of  Anstey  {a),  and  Dowsit^f  relates  not  to  die 
present  question :  there  the  witness  continued  a  creditor  to 
the  time  of  his  being  examined ;  and  whether  the  court 
did,  in  that  case,  determine,  that  the  point  of  time  from 
which  to  judge  of  the  witness's  credit  is  the  attestation, 
I  cannot  say,  though  I  was  of  counsel  in  that  case :  but  I 
am  sure,  they  had  no  need  to  have  determined  it,  as  it  was 
not  the  point  of  that  case,  where  not  only  the  witness  was 
a  creditor  at  the  time  of  examination,  but  the  will  was  a 
strange  wild  affair,  executed  by  one  who  had  been  drink- 
ing at  a  tavern  all  night 

Upon  the  whole  then, 

1 .  The  word  credible  in  the  act,  means  no  more  than 
competent* 

2.  It  never  meant  to  confine  it  to  persons  omni  sus^ 
picione  majores. 

S.  In  this  case,  all  the  witnesses  were,  in  every  sense, 

(«)  Sir.  1253.     1  BL  8.  S.  C- 
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1737*        dwih,  to  pay  uU  his  debU :  but  he  might  have  opae  at  sdl 
wyw        when  the  will  was  attested,  which  is  the  period  of  com* 
WtndhaM  peteacy. 


Lord  Mansfield^  C.  J.  asked,  whether  the  wofd  credible 
appeared  to  be  a  technical,  legal,  word,  known  in  our  law 
K.B.  to  have  a  precise  signification  (as  the  word  competent 
has)  previous  to  the  statute  of  frauds ;  and  whether  a  case 
could  exist  before  that  statute,  where  the  competency  was 
not  always  to  be  judged  of  at  the  time  of  examination? 

jPosfer,  J.  said,  doubtlessly,  the  word  occurred  in  our 
statutes  before  that  time,  but  that  it  had  since  become 
more  frequent,  especially  in  the  game  laws,  and  was 
always  understood  to  exclude  the  testimony  of  persons 
interested  in  the  event* 

This  case,  in  this  term,  came  on  again,  when  it 
was  argued  by  Mr.  Seijt  Prime^  for  the 
plaintiffs,  and  Mr.  Norton,  for  the  defendants. 

Serjt.  Prime. 

The  only  question  is,  whether  there  were  three  credible 
witnesses  whg  subscribed  to  the  execution  of  this  willf 
And  there  is  no  other  objection  to  their  credit,  and  ca- 
pacity, than  their  being  interested  in  the  event. 

1. 1  shall  consider,  whether  the  facts  found  warrant  this 
supposition — first,  with  respect  to  Squire,  and  Baxter; 
secondly,  with  respect  to  Higden? 

2.  Supposing  there  was  once  a  foundation  for  the  ob- 
jection, as  to  all,  or  any  of  them,  whelher,  they  being  dis- 
interested at  their  examination,  their  evidence  ought  not 
to  be  received? 
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Hiere  it  bo  difference  between  tbe  witness's 
credible,  and  the  man's  being  so;  neither  is  there  any 
difference  between  the  credit  of  a  witness  at  any  other 
trial  of  a  right,  and  that  of  proving  a  will :  the  rule  is  the 
same  at  common  law,  and  on  the  statute. 

1,  Where  there  is  any  difference  in  tbe  circwnstance^  ^-  ^* 
of  H.  and  the  other  two  witnesses,  I  shall  separate  them, 
but  this  is  common  to  them  all ;  they  are  none  of  them 
l^atees,  nor  entitled  to  any  thing  under  the  will  as  of  the 
testator^s  bounty:  they,  like  other  just  creditors,  were 
entitled  to  a  satisfaction,  whether  he  made  a  will,  or  not* 
They  claim  nothing  more ;  tbe  will  gives  them  no  speedier 
remedy  for  the  payment  of  their  debts;  nothing  by  way 
of  interest :  so  that  what  he  directs  is  not  matter  of  choice, 
or  favour,  but  strict  justice ;  it  is  plain,  they  had  an  ai^ 
tecedent  right  prior  to  the  will,  for  if  tbey  had  not,  that 
giv^s  them  none. 

This  reasonable  distinction  between  legatees  and 
creditors,  was  adopted  by  the  legislature  in  the  late 
statute,  where  the  devise,  or  beqOest,  to  a  subscribing  wit- 
ness is  made  void ;  but  the  witness  being  a  creditor  only, 
his  debt  b  saved,  and,  at  the  same  time,  his  testimony 
allowed  after  he  is  paid.  The  first  being  merely  voluntary, 
is  understood  to  be  revoked  by  the  testator  afterwards 
calling  on  the  party  to  be  a  witness  to  his  will,  on  that 
well  known  principle  of  law,  that  where  two  matters  re- 
pugnant, and  inconsistent  with  each  other,  occur  in  the 
same  will,  the  last  annuls,  and  revokes,  the  former.  Plow, 
541.  1  Inst.  112.  Now  the  statute  of  frauds  considered 
no  part  of  the  will  more  material  than  the  due  attestation : 
it  is  essential  to  the  will,  and  therefore  the  calling  a  legatee 
to  be  a  witness,  is  n  revocation  of  the  former  bequest  to 


K.B. 
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1757.  Eut  the  creditor's  situation  is  very  different :  he  has  a 

^-v-'         right  to  be  paid  in  all  events:  and,  therefore,  the  late 
Wyndham  gtatmg  g^yes  his  demands. 


However,  this  being  a  case  out  of  that  act,  it  is  argued, 
that  the  being  a  creditor  incapacitates  the  witness.  I  admit 
the  assertion  sub  modo;  that  is,  where  the  will  subjects  the 
real  estate  to  the  payment  of  simple  contract  debts,  and 
there  is  no  other  sufficient  fund  to  pay  them,  because 
there  it  is  beneficial :  but  it  is  otherwise,  where  there  is 
another  sufficient  fund,  because  there  the  clause  is  useless, 
and  nihil  operatur.  The  old  fund  was  here  the  most 
eligible,  speedy,  and  proper  remedy.  And  as  to  the  ob- 
jection, that  the  testator  might  live  to  squander  away  all 
his  personal  estate,  or  that  the  executor  might  waste  it 
all,  and  become  insolvent ;  that  is  a  bare  possibility,  too 
unlikely,  and  remote,  for  the  court  to  suppose,  for  the 
sake  merely  of  overturning  the  will. 

As  to  Squire^  and  Baxter,  it  is  hard  to  say,  that  they 
were  creditors  at  the  making  of  the  will,  they  having  a 
higher,  and  better,  security  for  their  demands,  than  Mr. 
C.'s  personal  contract,  by  the  provision  of  the  act  of  parlia- 
ment ;  and  though  their  demands  wore  originally  on  Mr. 
Ct  yet  die  act  of  parliament  has,  in  consideration  of  law, 
discharged  him. 

As  if  a  party  is  indebted  by  simple  contract,  and  after- 
wards makes  a  higher  security,  as  by  bond,  or  mortgage, 
the  simple  contract  is  destroyed,  and  all  actions  on  it 
gone. 

The  parties  themselves  here  considered  it  in  that  light, 
for  no  demand  was  made  on  the  executor,  but  the  money 
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was  paid  by  the  trustees  named  in  the  act  of  parliament: 
therefore^  in  point  of  fact,  the  objection  to  them  is  gone. 

As  to  Mr.  Higden :  I  agree,  he  was,  beyond  controversy, 
a  creditor  by  simple  contract.  But^  considering  the 
modem  way  of  execnting  wills,  which  are  seldom,  or 
never,  read  over  in  the  presence  of  the  witnesses,  the  ob- 
jection is  a  little  strained.  It  is  hard,  it  should  affect  a 
witness's  credit,  when  he  knows  nothing  of  the  contents ; 
aod  it  does  not  appear,  that  Higden  knew  any  thing  of 
then  in  this  case,  but  the  calling  him  to  be  a  witness, 
might  rather  induce  him  to  believe,  he  was  no  way  in- 
terested therein. 

But  let  us  examine,  what  real  benefit,  or  advantage, 
even  Higden  could  reap  by  this  will. 

The  jury  find  a  personal  estate,  more  than  twice  the 
amount  of  all  such  debts  as  were  not  a  direct  charge 
upon  bis  real  estate ;  and  it  is  not  found,  that  the  creditors 
by  mortgages,  had  bonds,  or  other  personal  securities,  to 
entitle  them  to  call  on  the  executor  for  a  satisfaction  out 
of  the  personalty :  but  admitting  they  had,  and  should 
exhaust  the  personal  estate,  yet  the  simple  contract 
creditors  might  resort  to  equity,  to  marshal  the  assets.  So, 
in  this  case,  they  must  have  recourse,  first,  to  the  per- 
sonal fund,  and,  if  that  should  prove  deficient,  then  come 
into  equity,  in  the  same  maimer  as  they  might  have  done, 
on  the  specialty  creditors'  exhausting  the  assets,  though 
there  had  been  no  such  clause  in  the  will.  The  expense, 
and  delay,  would  be  the  same:  therefore,  it  is  indifferent  to 
H^  whether  the  will  stands,  or  not. 

2.  Though  the  witnesses  might,  possibly,  at  some  time, 
have  a  remote  interest,  yet,  at  die  time  of  their  examina- 

VOL.  II.  K 
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)757.  ^^^^  ^^^^  demands  were  all  satisfied,  and  extinguished^ 

w^^.^  both  as  to  the  real,  and  personal,  estate ;  and  they,  there- 

Wyndham  upon,  became  admissible,  and  recapacitated,  and  proper 

^S^*  to  be  heard  in  a  court  of  law.     Here,  the  objection  goes 

Chet-  ^^^   barely  to  their  credit,  but  their  admissibility;  for, 

*._^       *^  if  their  evidence  is  admitted,  the  jury,  by  finding  a  verdict 

K.  B.  principally  on  their  evidence,  shew  their  opinion  of  their 

credit. 

In  every  other  instance,  the  time  of  examination  b  the 
period  to  judge  of  the  witnesses'  credit;  and  having  been 
formerly  interested,  was  never  an  objection,  if,  by  release, 
or  otherwise,  the  right  was  extinguished,  when  the  party 
was  examined.  1  admit,  the  minuteness  of  the  demand 
makea  ad  difference,  whilst  it  subsists. 

In  questions  about  rights  of  common,  and  parochial 
rights,  the  evidence  of  commoners,  and  parisbionefS)  is 
rejected :  but,  if  the  commoner  has  released  Ins  right,  or 
the  parishioner  removed  to  any  place>  their  having  been 
formerly  interested,  is  no  objection. 

The  case  is  the  same,  with  regard  to  freemen  of  c6r- 
porations:  and  so,  as  to  the  insurer,  and  insured,  having 
released.  In  the  case  of  the  creditor  of  the  bankrupt,  if 
he  ha»  released,  he  may  give  evidence  as  to  a  discovery : 
so  may  the  bankrupt  himself,  if  he  has  released  to  his  as- 
signees all  right  to  the  surplus,  and  to  any  allowance  under 
the  statute.  Many  more  cases  of  the  same  nature  might 
be  put 

I  should  be  glad  to  know,  what  is.  the  distinction,  in  a 
trial  between  party  and  party,  between  a  question  upon  the 
validity  of  a  will,  and  any  other  matter  in  dispute^  that,  in 
the  one  case,  a  witness  shall  be  heard,  and,  i»  the  odier. 
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allow  it  to  be  law.  1  Sid.  315.  Stevens  v.  Gerrard. 
2Keb.  128.  S.  C.  1  Lord  Raym.  ISO.  Viner's  Evid.  14. 
No.  53.  Per  Powis,  J.,  at  Brentwood  assizes,  1720. 
If  the  party  is  actually  paid  his  claim,  then,  whatever 
becomes  of  the  will,  he  cannot  be  called  upon  to  refund. 
So,  if  he  releases,  it  is  an  effectual  bar,  and  he  has  no 
K.  B.        remedy,  though  the  will  be  estabhshed. 


A  witness  to  a  will  is  to  be  tried  by  the  same  rule  as 
in  other  cases,  viz,  whether  interested  in  the  event  of  the 
suit,  or  not;  whether  he  shall  gain,  or  lose,  thereby:  this 
none  of  the  witnesses  in  this  case  would  do ;  therefore,  I 
hope,  the  will  shall  be  established. 

Mr.  Norton^  for  the  defendants. 

In  the  way  in  ^hich  I  have  considered  this  case,  I  shall 
meet  with  the  Serjeant's  2d  head  of  argument  first. 

1.  I  hope  to  shew,  that  the  true  period  when  the  wit* 
nesses'  competency  is  to  be  considered,  is  the  time  of 
their  attestation,  and  not  of  their  examination. 

2.  That  all  the  witnesses  were  interested,  and,  con- 
sequently, incapable  at  that  time ;  dnd  that  Squire,  and 
Baxter,  continued  so,  even  to  the  time  of  Uieir  examina- 
tion. 

The  statute  was,  as  appears  by  the  preamble,  made,  to 
prevent  fraud  upon  testators,  and  perjury,  and  suborna- 
tion of  perjury,  the  consequences,  and  attendants,  upon  it. 
To  effect  this,  the  period  of  competency  must  be,  the  tiaie 
of  attesting  the  will ;  and  the  contrary  construction  would 
open  the  door,  and  inlet,  to  fraud  still  wider  than  before  : 
for  then,  let  a  testator  be  ever  so  cautious  in  selecting 
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1757.        tl>at  is  not  so:   they  were  creditors  when  they  attested; 

w^/w  creditors,  when  the  testator  died ;  and  they  even  remained 
so  at  the  time  of  their  examinatFon,  and  therefore  then 
testified  in  propria  causd.  If  I  employ  a  person  to 
do  business  for  another,  I  am  liable:  the  creation  of 
another  fund  to  discharge  his  demands,  does  not  take 
away  his  relief  against  me,  till  he  is  actually  satisfied* 
Suppose  the  title  to  the  estate  directed  to  be  sold,  had 
been  defective,  or  it  had  not  been  sold,  should  they  have 
been  paid  by  nobody  i  In  an  action  against  the  testator, 
he  could  not  have  pleaded  the  provision  of  the  act,  unless 
the  demand  was  actually  paid :  here  part  of  the  demand 
yet  remains  due ;  and,  though  that  was  owing  to  a  mis* 
calculation,  it  remains  a  debt,  and  recoverable  against 
the  executor;  what  the  trustees  have  paid  being  no 
merger,  but  only  a  satisfaction  pro  tanto. 


Higden  was  a  creditor  at  the  attestation,  as  the  Serjeant 
admits,  beyond  all  controversy. 

The  witnesses'  interest  under  this  will  has  been  called 
a  remote  possibility,  or  rather  no  interest  at  all ;  because 
the  verdict  finds,  that  the  testator  left  personal  estate  suf- 
ficient to  pay  all  his  debts  by  bond,  or  simple  contract : 
but  it  does  not  from  thence  follow  by  necessary  con- 
sequence, that,  therefore,  at  all  events,  he  left  enough  to 
pay  all  his  debts  that  affected  his  personal  estate  (and  the 
court  can  intend  nothing  upon  a  special  verdict),  for  he 
might  owe  money  on  recognizances^  judgments,  or  co- 
venants, which  might  exhaust  the  personal  fund :  and  as 
to  marshalling  assets,  that  belongs  to  a  court  of  equity, 
which  the  courts  of  common  law  cannot  take  notice  of.  . 

The  question  then  is,  if  a  man,  owing  debts  by  simple 
contract,  to  the  payment  of  which  bis  lands,  by  law,  are 
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1757.  commoD  law,  seeing  the  heir  was  to  sit  ia  the  seat  of  hi* 
ancestor,  and  therefore  ought  to  have  the  same  means  of 
support :  this  statute  was  therefore  looked  upon  in  a  very 
strict  light  by  the  common  law  judges.  Though  it  nuide 
so  great  an  innovation,  yet  was  it  so  verj  loosely  penned, 
that  the  single  requisite  it  prescribed  was  the  being  ia 

K.  B.  \vriting :  that  was  an  inlet  to  continual  frauds  on  testators 
in  extremis:  loose  memorandums,  instructions  to  an  at- 
torney, nay,  bare  letters,  were  set  up,  and  established,  as 
wills:  which  the  judges  could  not  prevent,  seeing  the  single 
requisite  of  their  being  in  writing  was  complied  with. 


To  remedy  these  inconveniences  the  statute  of  frauds 
was  wisely  ordained,  and  may  now  be  considered  as  in- 
grafted on,  and  a  part  of  the  statute  of  wills.  The  requisites 
it  enjoins  are  essential,  and  in  the  nature  of  conditions 
precedent :  none  of  them  haVe  ever  been  dispensed  with, 
and,  perhaps,  it  had  been  better  for  the  subject,  if  the  act 
bad  required  still  further  solemnities :  it  was  designed  to 
stop  all  avenues^  and  approaches,  to  fraud ;  it  requires  not 
only  a  bare  competency  in  the  witnesses,  but,  that  they 
be  persons  omni  exceptioue  majores.     The  remotest  pos- 
sibility, or  expectation,  may  bias,  and  influence,  their  tesr 
timony :  they  are  not  so  good  a  guard  on  the  testator,  nor 
so  likely  to  detect  a  fraud:  to  require  this  entire  dis- 
interestedness, could  be  attended  with  no  inconveniences, 
as  proper   persons  might  easily  be  found.     The  able 
framers  of  this  act  well  knew  the  import  of  words,  they 
meant  something  more  than  competent,  for  that  would  have 
been  involved  in  the  term,  witness.    If  the  legislature  had 
only  meant  competent,  they  would  haye  used  that  word. 


This  word  credible  occurs  in  au  act  previous  to  this,  in 
the  statute  made  agaiust  hunting  of  deer,  in  the  ISihyear 
of  the  same  reign ;  and  that  is  the  only  place  where  I 
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Having  gone  thus  hx^  I  shall  just  mention  a  couple  of 
cases  which  are  strongly  in  point. 


Chet-  Hllliard  v.  Jennings^  Lord  Raym.  505.  Com.y  90.  94. 

WTND^       Carth.  514,     The  devisee  being  a  witness,  the  will  was 
^^^^     held  void.  * 

,  Anstey  v.  Dowsing ,  19  Geo.  2.,  in  this  court;  though 
jthis  was  not  the  point  directly  determined  in  that  case, 
yet  Leff  C.  J.,  declared,  in  delivering  his  opinion,  that  the 
time  of  attestation  was  the  time  when  the  credibility  of 
the  witness  was  to  be  considered.  And  though  it  was 
strongly  urged,  that  such  a  determination  would  shake 
half  the  titles  in  the  kingdom,  yet  was  not  the  court  shaken 
in  their  opiniou  of  the  law.  Here,  there  can  be  no  argu- 
ment from  inconvenience,  since  the  late  act  of  parliament. 

If  any  argument  might  be  drawn  from  the  statute  of 
25  Geo.  2.,  it  would  be  in  our  favour,  as,  otherwise,  there 
was  no  occasion  for  that  law. 

Serjeant  Primes  reply. 
All  our  books  say,  that  the  ^\ill  of  an  owner  sJiould  have 
Its  effect :  and  if  Mr.  N.  meaus,  thut  the  statute  of  wilk 
was  against  the  good  of  the  cooiu]  on  wealth,  he  cotitraditis 
%^hal  every  one  of  our  books  lays  clown.  Tlic  cases,  loo, 
which  Mr.  K.  puts  on  the  statute  of  wUls^  prove,  contrary 
tu  his  assertion,  tliat  that  statute  has  been  favouiiibly  con- 
strued; otherwise,  why  were  letters,  S^c.  adnuttt^d  as 
'  Wills  f 

The  mtute  of  frauds  also  has  been  coD«»truod  liberally: 
stgti'mg  has  been  held  satisfied  by  stealing;  a  possibility  of 
seeiug  the  wttue^tseEi  attest^  h;i»  beeu  held  suflitient. 
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The  clause  in  4  8c  5  Ann.^  was  merely  to  correct  that 
absurdity  amongst  the  civilians  of  rejecting  the  evidence 
of  children,  which  they  borrowed  from  the  Roman  law  in 
the  case  of  solemn  testaments,  which  was  a  sale  from  one 
family  to  another,  and  was  therefore  called  a  mancipation 
of  families,  for  which  reason  none  of  the  family  could  be 
witnesses;  but  that  kind  of  will  was  never  introduced 
into  this  country,  nor  any  but  their,  less  solemn,  military, 
testaments.  The  civilians  had  therefore  adopted  the  practice 
without  the  reason  of  the  thing;  and  as  courts  of  delegates, 
consisting  of  common  law  judges,  and  civilians,  proceeded 
by  different  rules  of  evidence,  this  act  was  made,  to  render 
their  proceedings  uniform. 


On  the  day  sevennight  after  this  argument,  viz,  on 
Friday y  25th  of  November,  judgment  was  given 
by  hord Mansfield,  C  J.,  lo  the  following  effect : 

Lord  Mansfield,  C.  J. 
This  matter  of  Wyndham,  Sf  Chetwynd,  which  now 
stands  for  judgment,  comes  before  the  court  upon  a 
special  verdict ;  the  particulars  have  been  very  minutely 
stated  already,  I  shall  only  mention  those  points  on  which 
it  turns. 

The  special  verdict,  after  setting  out  the  will,  which  is> 
not  material  here,  states,  that  there  are  three  subscribing 
witnesses  to  it,  viz.  Stafford  Squire,  Robert  Baxter,  and 
Josiah  Higden, 


By  the  will  it  appears,  that  the  lauds  of  the  devisor  are 
charged  with  the  payment  of  his  debts ;  that  is,  they  are 
chargeable  as  an  auxiliary  fund,  m  case  the  personal  estate 
proves  deficient;  and  it  is  never  otherwise,  unless  tlie 
personal  estate  is  expressly  exempted. 
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1757.  inserted  as  a  word  of  course^  and  is  misapplied.  Had 
'^-v-'  the  operation  of  the  word  been  attended  to,  it  never 
WINDHAM  ^Qui^  ijjjyg  5^u  iuserted  here ;  because  many  things  may 
be  required  to  comply  with  it :  in  some  cases  it  would 
-have  a  meaning,  and,  in  others,  no  meaning  at  all. 


agt. 
Chet- 

WYND* 


K.  13.  Suppose  it  signifies  competent^  it  is  implied  by  the 

term  witness :  no  man  can  be  a  witness  that  is  not  so* 

lliis  whole  clause,  which  introduces  a  positive  so- 
lemnity, to  be  observed,  not  by  the  learned  only,  but  the 
uulearned,  at  a  time  when  they  are  supposed  to  be  with- 
out advice,  in  a  matter  which  gready  concerns  every  pro* 
prietor  of  lauds,  where  the  direction  should  be  plain  to  the 
meanest  capacity,  is  yet  so  loose,  that  there  is  not  a  single 
branch  of  the  solemnity  that  is  prescribed  with  sufficient 
certainty  to  convey  the  same  idea  to  the  greatest  ca- 
pacities. The  whole  is  uncertain  in  every  part  of  the 
form  required :  as  to  what  is  to  be  deemed  a  signing  by 
tbe  testator — whether  the  witnesses  are  to  attest  at  the 
same  time — whether  they  are  to  see  the  testator  sign  it : 
whether  they  ought  to  kuow,  that  he  signs  it  as  his  will : 
whether  he  ought  to  publish  it  as  his  will. 

Very  little  precision  might  have  prevented  all  tliis: 
therefore,  one  may  easily  believe,  that  this  epithet  slipt 
in  as  of  course,  without  attending  to  the  impropriety  of 
using  it  on  this  occasion. 

I  have  already  said  what  occurred  to  me  with  regard 
to  die  penning  of  tliis  act  by  the  Lord  C.  J.  Hale,  He  was 
dead,  before  it  came  into  the  house.  There  might  be  loose 
heads,  with  regard  to  the  general  view  of  it,  which  would 
require  to  be  settled,  and  digested. 

But  in  what  sense  soever  this  is  taken;  whether  this 
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relative  to  the  capacity  of  tlie  subscribing  witnesses,  since 
the  statute. 

2.  Upon  the  foot  of  the  judicial  determinations  that 
have  been  since  the  statute. 

3.  And  in  the  Sd,  and  last,  place,  the  particular  case 
now  in  judgment,  under  all  its  circumstances. 

1.  I  shall  first  consider  the  matter  at  large. 

Let  roe  observe,  that  the  power  of  devising  ought  to  be 
favoured :  it  is  a  natural  consequence  of  property,  and  of 
the  right  a  man  has  over  his  own.  It  was  a  right,  by  the 
law  of  this  Country,  before  the  couquest,  and  subsisted 
down  to  about  the  reign  of  Hen*  2.  It  ceased  then, 
consequentially  only,  by  the  introduction  of  the  feudal 
tenures;  because  every  alienation  was  contrary  to  that, 
except  inter  vivos. 

Then  private  devises  were  introduced. 

The  statute  of  uses  checked  that  form  of  devising,  and 
therefore  the  statute  of  wills  was  made. 

Then  followed  the  stati^e  of  frauds,  which  did  not  mean, 
at  all,  to  restrain  testamentary  dispositions  of  lands,  be- 
cause the  reasons  for  encouraging  that  power,  were,  at  the 
time  that  statute  was  made,  greatly  increased.  The  policy 
of  tenures,  from  whence  arose  the  impediment  to  wills,  was 
abolished ;  and  many  consequences  followed,  which  made 
testamentary  dispositions  more  reasonable  than  they  had 
been  in  Greece,  or  Rome,  or  in  this  country  before  the 
conquest.  The  eldest  son  was  the  only  heir ;  and,  even 
among  collaterals,  there  was  only  one  heir,  in  exclusion  of 
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■11  tbe  rest ;  simple  contract-creditors  had  no  right  to  be  1757. 

paid  their  debts,  out  of  the  lands  in  the  hands  of  the  heir ;  -^yndham 

nor  could  they  be  traced  by  other  creditors.    Trusts  ^^^ 

were  created,  of  which  the  widow  could   not  recover  Chct- 

dower.  wynd. 


In  case  of  personal  estates,  the  succession  of  the  testa- 
tor's estate  is  subject  to  all  debts,  and  governed  by  na- 
tural rules  flowing  from  equity.  In  real  estates,  it  is  go- 
verned by  the  political  consequences  of  a  positive  system ; 
which  makes  a  testamentary  power  necessary,  to  do  justice 
to  creditors,  and  other  claimants. 

^rhe  legislature  meant  only  to  guard  against  fraud,  by 
tiiis  solemn  attestation,  which,  they  thought,  would  be 
soon  known,  and  soon  complied  with. 

In  theory,  this  attestation  might  be  a  strong  guard ;  it 
might  be  the  same  in  practice ;  but,  I  am  persuaded,  many 
more  fair  wills  have  been  overturned  for  want  of  form, 
than  fraudulent  wills  prevented  by  this  guard.  I  have 
had  ai  good  deal  of  experience  at  the  Delegates  myself, 
and  hardly  ever  met  with  a  forged,  or  fraudulent,  will, 
where  it  was  not  regularly  attested,  with  all  its  due  forms; 
and  I  have  heard  many  eminent  civilians,  some  of  whom 
are  dead,  and  some  living,  make  the  same  observation. 

'  Supposing  the  subscribing  witnesses  to  be  honest  men, 
how  little  need  they  know  of  the  transaction.  They  need 
not  know  the  contents  of  the  will ;  nor  be  together  when 
they  sign ;  nor  know  it  to  be  a  will ;  if  the  testator  de- 
livers it  as  a  deed,  it  is  sufficient. 

For  these  reasons,  judges  should  lean  against  objections 
to  the  informality.     They  have  always  done  so  .in  every 

l2 


K.  B. 


NOTES  OF  CASES  IN  K,B,  See. 

construction  that  has  been  yet  made:  on  other  parts 
of  the  will,  it  has  been  different;  but^  in  every  construe* 
tion,  they  have  been  always  against  the  objection  to  the 
formality,  a  fortiori  here. 

They  would  be  still  more  so,  if  the  formality  should  in- 
^*  ^'        troduce  a  snare,  in  which  many  honest  wilts  would  be 
overturned,  and  be  no  preservative  against  fraud. 

At  the  time  of  making  this  act,  the  law  rejected  no  wit- 
ness, unless,  at  the  time  of  his  examination,  his  testimony 
tended  to  support  his  own  title;/ and  he  thereby  enabled 
himself  to  hold,  or  recover,  an  interest  under  it 

In  ecclesiastical  courts,  the  probate  is  conclusive  to 
every  body  as  to  all  the  personalty.  If  a  legatee  comes 
there  to  have  a  probate,  he  virtually  entitles  himself  to  his 
legacy.  If  the  legatee  was  a  witness,  he  was  easily  ren- 
dered competent :  if  be  had  been  offered  his  legacy,  the 
very  tender  made  him  a  witness. 

In  cases  at  common  law,  where  a  witness  had  a  charge 
upon  land  that  was  devised  to  another,  or,  in  case  of  a 
personal  legacy,  if  the  interest  would  never  take  effect :  if 
he  released  only,  in  these  cases,  he  was  allowed  to  be  a 
witness:  the  nice  objection  of  a  remote  interest  which 
could  not  be  paid,  or  released,  though  held  an  objection 
in  another  case,  was  not  allowed  to  disqualify  a  witness  to 
a  will. 

As  in  the  case  of  2  Sid*  139,  where  there  was  a  devise 
of  a  charity  to  a  parish,  to  be  paid  out  of  land,  a  pa- 
risliioner  was  allowed  to  be  a  good  witness. 

As,  before  the  statute,  no  man  could  entitle  himself  by 
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1757.  Where  is  the  reason  to  say,  that  a  witness,  who  does 

•j^y,  *'^^'^        not  know  the  will,  who  takes  no  interest  by  it,  was  biassed 

VYYNDHAM  ,  i.       .        .,  •  1  1        •  j-i* 

at  the  time  of  subscribing,  or  can  be  so  at  the  time  ot  his 
examination?  During  the  lifetime  of  the  testator,  all 
these  things  are  bare  possibilities,  he  can  then  have  no 
interest. 


K.  B. 


That  objection  is  also  answered  by  the  fact  of  his 
swearing  when  he  is  totally  disinterested.  His  purpose  is 
answered :  the  possibility  of  his  being  biassed,  and  the 
corrupt  cause  of  his  subscribing,  is  oven  He  now  proves 
it  for  the  sake  of  a  third  person.  It  seems  wise,  and  just, 
to  allow  the  objection  thus  to  be  purged,  otherwise  many 
settlements  by  will  would  be  overturned.  This  over- 
turning the  disposition  of  great  estates,  would  be  attended 
with  many  family  inconveniences :  that  is,  the  land  would 
go  to  one  part  of  the  family,  and  the  personal  estate  to 
another  part :  the  will  would  be  void  as  to  the  land,  and 
good  as  to  the  personal  estate.  It  is  said,  that  this  is  in- 
tended to  guard  against  fraud.  It  is  no  fraud,  even  in 
theory,  in  the  case  of  a  legatee ;  because  he  may  get  it 
in  another  shape :  and  I  will  shew  you,  how  they  may 
attest  the  devise  which  charges  the  land  with  their  own 
legacy.  If  the  land  is  once  charged  with  the  payment  of 
the  legacy  to  «7.  ^S'.,  by  a  regular,  solemn,  devise,  the  legacy 
may  be  afterwards  revoked  by  a  subsequent  will,  unat- 
tested, as  to  /.  S.,  and  given  to  one  of  the  witnesses  to  the 
will;  and  then  he  attested  that  will  by  which  the  land  was 
charged,  and,  in  that  oblique  way,  gets  the  legacy  by  the 
subsequent  codicil  unattested,  though  he  was  a  witness  to 
.the  will  that  created  the  charge. 

So  there  can  be  no  objection,  but  in  the  form  of  sub- 
scribing.   Let  the  will  be  ever  so  solemn,  it  must  be  said. 


4*^ 


NOTES  OF  CASES  IN  K.  B.  8cc.  16] 

that  to  set  it  aside  for  a  slip  in  the  form,  would  certainly        17^7* 

be  a  mischievous  thing ;  to  adhere  to  the  form,  and  not  to  ««* 

the  substance, 
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Chet- 
It  is  true,  that,  if  the  will  be  fraudulent,  it  may  be  set       wynd. 

aside  as  fraudulent,  though  it  is  allowed  to  be  formal. 


Neither  reason,  nor  policy,  requires  this  objection  to  the 
formality  to  be  carried  further  than  I  have  allowed  it,  to 
be  by  the  statute ;  that  is,  that  a  man  should  not  be  a  wit* 
ness  in  proprid  causa. 

2d.  fiut  if  the  received  determinations  of  courts  of 
justice,  acquiesced  under  for  a  series  of  time,  and  be- 
come the  rules  of  law,  have  extended  the  incapacity 
further,  they  must  be  adhered  to ;  which  brings  me  to  the 
2d  point. 

And  they  seem  to  me  all  to  agree,  exactly,  with  these 
principles,  without  a  single  one  to  contradict,  or  interfere 
with  them. 

In  many  instances,  the  presumption  of  bias  at  the  time 
of  subscribing  has  been  allowed  to  be  taken  off  by  a  re- 
lease. The  authorities  cited  to  shew  this,  are  well  settled. 
The  case  cited  from  Finer,  as  determined  by  Po«rys,  /. 

I  know  there  was  a  case,  on  which  a  great  estate  de- 
pended, where  objections  were  offered  to  the  witnesses  as 
persons  interested ;  but  the  parties  thought  it  not  worth 
litigating,  upon  a  presumption,  that  the  objection  might 
be  taken'  off  by  release.  This  was  before  the  case  of 
Anstey  v.  Dowsing. 

Mr.  Fazakerley,  and  Sir  Thomas  Bootle,  have  both  told 
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1/57.  me,  that  they  took  it  to  be  a  settled  point:  and  the 
number  of  wills  that  have  been  established  where  this 
objection  lay,  and  never  was  taken,  amount  to  a  de* 
monstration  of  it. 

None  of  the  authorities  carry  it  further  than  this : — 
That  a  person  cannot  entitle  himself,  by  virtue  of  his  sub- 
scribing, as  a  witness,  who,  at  the  time  of  his  subscribing, 
could  not  be  examined  as  a  witness. 

Hilliard  v.  Jennings.  Amtey  v.  Dowsing*  The  de- 
fendant, in  the  latter  case,,  was  a  devisee,  subject  to  an 
annuity  of  ,£20  per  annum,  to  Elizabeth,  the  wife  of 
John  Halesy  who  was  a  subscribing  witness,  for  life,  for 
her  separate  use.  There  did  not  appear  to  be  any  per- 
sonal estate.  Then  there  was  a  charge,  in  the  nature  of 
a  legacy,  to  be  paid  by  the  defendant  out  of  the  estate 
devised  to  him.  The  annuity  being  for  her  separate  use, 
it  naturally  was  a  trust,  and  the  defendant  was  a  trustee 
for  the  wife.  Upon  the  validity  of  the  devise  to  the 
defendant,  her  legacy  depended :  if  the  one  only  was  to 
fail,  the  other  dropt  of  course.  The  defendant  must 
take  it  subject  to  the  charge,  and  the  trust :  and  upon  a 
determination  of  the  devise  being  good  at  law,  equity 
would  have  decreed  an  execution  of  the  trust ;  so  that 
she  was  the  cestui  que  trust,  and  her  husband  the  wit* 
ness  to  the  will.  In  matter  of  evidence,  the  husband, 
and  wife,  are  considered  as  one  person,  and  cannot  be 
witnesses  for  one  another.  The  wife,  in  no  case,  can  be 
a  witness  for  the  husband.  The  husband  cannot  be  a 
witness  for  the  wife,  in  case  of  a  separate  estate.  The 
validity  of  the  will  depended  upon  his  testimony ; — the 
value  of  the  annuity  depended  upon  its  continuance  ;— 
the  time  was  uncertain ; — the  annuity  was  to  be  during 
her  life ;  and  there  was  no  attempt  to  pay  her,  so  as  to 
obtain  a  release. 
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will  was  only  void  as  to  the  legacy :  and  Carthew,  who 
was  counsel  in  the  cause,  says,  that  the  will  was  void 
quoad  the  devise  of  the  lands  to  the  plaintiff.  The  record 
has  been  searched,  to  see  if  the  land  was  devised  to  any 
body  else.  (It  is  proper,  for  the  sake  of  the  public,  to 
see  upon  what  foundation  that  distinction  went,  if  there 
was  any  such  taken,)  but  it  does  not  appear  there. 

Lord  Rayvi.,  in  1  P.  Williams^  557,  Bangh  ^v.Holloway^ 
expressly  says,  that  Lord  C.  J.  Holt  laid  it  down  as  a 
distinction.  I  have  looked  into  the  register's  book  to  see 
for  the  proceedings  in  Baugh's  case.  The  question  was, 
whether  the  will  was  good  as  to  the  rest  of  the  devisees, 
though  it  was  void  as  to  him  i  Mr.  P.  fVilliams  men- 
tions the  argument  of  hord. Raymotid,  and  that  the  court 
made  the  plaintiff  pay  costs,  and  gave  him  an  opportunity 
to  try  the  cause  in  a  twelvemonth,  if  he  thought  fit. 

I  have  endeavoured  to  see,  what  became  of  Baugh*s 
case.  In  the  pleadings,  the  objection  to  the  will  is  not 
stated :  that  must  be  taken  from  the  report  of  the  ease, 
and  the  state  of  the  facts.  It  was  a  devise  to  A.y  and  his 
heirs,,  and  if  he  died  under  21,  and  unmarried,  then  to 
Elizabeth,  the  wife  of  the  testator,  in  fee,  subject  to 
debts,  and  legacies.  A,  was  a  subscribing  witness  to  the 
will.  Testator  dies;  J.  dies  under  21,  and  unmarried; 
the  wife,  being  possessed,  devises  to  C,  and  her  heirs, 
charged  with  debts.  C.  devises  in  like  manner  to  JD. ; 
and  after  these  three  devises  over,  each  charging  it  with 
the  payment  of  their  debts,  'the  heir  at  law  of  the  first 
devisor  brought  his  bill  against  X).  to  try  the  validity  of 
the  first  will,  and  though  nothing  further  appears  on  the 
record,  yet  it  may  be  collected  from  the  circumstances, 
that  the  heir  did  not  proceed  with  his  bill,  but  gave  up 
the  point. 


160 

1757. 

Wyndham 

agt. 
Chet- 

WYND. 

K.B. 


NOTES  OF  CASES  IN  K.  B,  &c. 

by  the  fund  liable  for  that  purpose  being  sufficient  witli- 
out  the  land. 

The  presumption  was  taken  off  before  the  trial,  by  the 
debts  having  been  paid.  But  the  benefit  to  be  had  under 
the  will  was,  at  the  time  of  subscribing,  really  nothing ; 
for  it  does  not  appear,  that  the  principal  fund  then,  or 
afterwards,  was  deficient.  The  charge  is  a  bare  possibility 
upon  a  contingency.  In  case  the  principal  fund  is  in- 
sufficient, then  I  charge  the  land  with  the  payment  of  my 
debts:  which  contingency  never  happened,  to  wit,  the 
deficiency  V>f  the  principal  fund. 

But  I  will  go  further. — I  think  a  charge  to  pay  debts 
ought  not  to  incapacitate  a  subscribing  witness  from  proving 
the  will,  though  he  wanted,  or  sought,  a  benefit  under  it. 

Every  honest  man  should  mak^  that  charge  in  his  will. 

He  who  omits  it  is  said  to  sin  in  his  grave. 

Fraud  cannot  be  presumed  by  inserting  a  clause  which, 
in  equity,  he  ought  to  put  in.  No  man  would  resort  to  a 
fraudulent  practice  to  get  his  debt  charged  upon  lands 
after  the  debtor's  death :  if  he  found  his  debt  bad,  he 
would  resort  to  law,  in  the  debtor's  lifetime. 

The  public  inconvenience  would  be  great,  if  these 
clauses  were  not  inserted. 

Another  thing  is,  that,  it  most  commonly  happens,  the 
witnesses  to  wills  are  in  some  degree  creditors.  Ser- 
vants for  their  Mages :  the  parson  of  the  parish  is  often  a 
witness ;  he  is  a  creditor  for  part  of  his  tithes.     The  at- 
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of  the  Consistory  court,  for  the  diocese  of  Lichfield^  and 
Coventry;  and  also,  that  the  administration  might  be  re- 
delivered to  the  husband ;  and  grounded  his  application 
on  a  case  in  1  Mod.  2\\.Eq.  Ca.  Abr.  296 :  to  shew,  that 
this  could  operate  only  as  an  execution  of  a  power,  and 
not  as  a  will ;  and  that  the  spiritual  court  had  no  juris- 
diction, but  in  matters  testamentary.  That,  as  to  her 
choses  in  action,  or  e£fects  in  autre  droit  as  executrix, 
she  might  make  a  will,  with  the  husband's  consent,  be- 
cause the  husband  would  have  no  right  to  them,  withqut 
taking  out  administration':  but  her  earnings  are  part  of 
the  husband's  estate. 


<i~) 


Per  curiam.  We  can  order  nothing  about  redelivering 
the  administration :  you  must  take  die  comiQon  rule  nisi 
for  a  prohibition.  ' 


Lord  Mansfield^  C.  J.  desired  Mr.  A/- 


—  to  con- 
sider what  use  the  rule  he  had  obtained  would  be  of  to 
him,  seeing  the  doctrine  in  the  case  in  1  Mod.  is  now 
exploded,  as  to  that  point ;  and  the  act  of  the  wife,  by  way 
of  will,  though  pursuant  to  a  power,  is  held  wholly  testa- 
mentary, and  necessary  to  be  proved.  This  was  my  Ix>rd 
Car  lisle*  s  case,  on  Lord  Sunderlaud*8  will;  and  the  death 
of  the  devisee,  in  the  wife's  lifetime,  makes  the  d/evise 
lapsed. 

This  rule  was  afterwards  made  absolute,  with- 
out any  cause  being  shewed.  And  note,  Mr. 
Maddocks  told  me,  upon  looking  into  the 
cases,  he  thought  the  prohibition  ought  to  go, 
for  that  there  is  a. difference,  where  the  wife 
has  power  to  dispose  of  every  thing  that  she 
has,  and  where  only  of  some  particular  part, 
as  here. 
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1737.        whatever  exemption   the   bishop  claims,  is  nothiog  to 
them. 


Rule  nisi  for  a  mandamus. 


The  KING  fl^/. -WAKEFIELD,  ROBINSON,  and 
GOUGH. — -K.  B. 


An  order  of  Two  justices  made  an  .order  upon  the  defendants,  who 
are  quakers,  for  payment  of  small  sums,  being  customary 
payments,  due  to  the  curate  of  Burneside/m  Westmorland, 
and  95.  for  costs,  under  1  Geo.  I,  c,  6.  §.  2. 


iustices 
brought  up 
by  certiorari  J 
on  the  foot 
of  the  title 
to  tithes 
coming  into 
question, 
within  the 
intent  of 
1  Geo.  I.e. 
6.,  is  re- 
turned, and 
the  writ 
superseded ; 
on  it  being 
shewn,  that 
the  parties 
objecting  to 
pay,  were 
quakers,  ' 
refusing 
merely  from 
their 
scruples. 
1  Burr.  4iB5. 
S.C. 


On  appeal  to  the  sessions,  this  order  was  affirmed. 

The  defendants,  on  the  common  affidavit,  that  the  title 
came  in  question,  moved  for  a  certiorari:  and,  the  orders 
being  brought  up,  a  rule  nisi  was  obtained  for  quashing 
them. 

Mr.  Norton  now  shewed  cause  against  that  rule. 

When  this  was  obtained,  a  great  while  ago,  several  oh* 
jections  were  taken  to  these  orders,  which  I  shall  men- 
tion, and  endeavour  shortly  to  answer. 

1st.  Order  bad,  because  made  on  several  persons  for 
distinct  matters.  The  act  of  parliament  does  not  forbid 
the  joining  of  several.  This  is  an  easier,  and  less  expeu^^ 
sive,  proceeding,  than  if  separated.  . 
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Wake- 

FIELD. 
K.B. 


NOTES  OF  CASES  IN  K.  B.  lie. 

in  cases  where  tlie  title  id  in  quesbon,  the  juttaces  faaVe 
no  jurisdiction.  * 

To  4th  objection.  The  justices  might  not  be  intereited 
in  the  sums  of  money  to  be  paid,  but  yet  might  be 
patrons. 

To  1st  objection.  The  parson  could  not  have  sued 
them  in  a  joint  action.  This  objection  ia  warranted  by 
Str.  471.,  and  the  case  at  bar  is  even  stronger  than  that: 
one  of  them  might  have  a  right  to  a  eerihrarif  when  the 
other  had  not. 


To  5th  objection.  The  justices  say  there  ia  |o  much 
due,  heing  the  value  of  their  ancient  customary  paymenU. 
The  payments  mi^it  be  due  in  com.  They  might  be  for 
several  years.  Robinson  is  only  ordered  to  pay  \s»  (bL, 
due  to  the  curate^    It  might  be  for  money  lent. 

The  act  of  parliament  would  be  nugatory  in  givii^  a 
cer//orart,if  the  court  could  nbt  inquire  into  the  title,  when 
it  comes  up.  The  justices,  according  sto  that^dbctrtne, 
need  only  send  up  an  ordes  good  bn  the  faee  of  it^.  and  all 
will  be  well. 


Mr.  Clayton^  on  the  same  side. 

2  Ro.  Jbr.  81.  pi.  6.  Two  persons  cannot  be  in- 
dicted together  for  severally  exercising  a  trade.  Though 
two  persons  join  in  the  same  affidavit,  they  cannot  be  in- 
dieted  together  for  perjury. 

Lord  Mansfield,  C.  J. 

The  justices  are  not  to  determine,  in  cases  where  the 
tide  is  in  question  sub  modo.     7  &  8  fT.  3. 
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1/58. 

The  King 

agt. 

Wake- 

FIELD. 


K.B. 


From  the  preamble  it  appears,  that  these  acts  were  de* 
signed  for  the  benefit  of  quakers,  to  force  them  to  pay 
\iithout  costs,  that  which, from  a  realtor  pretended, scruple 
of  conscience,  they  would  not  pay  willingly,  but  might  be 
obliged  to  pay,  after  having  first  been  put  to  a  very  great 
expense.  But  the  legislature  never  meant,  that  where  there 
was  any  other  reason  besides  scruple,  or  obstinacy,  the 
justices  should  determine,  that  is,  where  there  was  a  que»- 
tion  of  right. 

The  act  meant,  if  the  title  is  not  in  question,  no  naatter 
what  the  form  of  the  jusUces^  proceedings  is,  no  court 
shall  look  into  it. 

The  quakers  applied  for  this  ceriiorari,  and  it  was  op- 
posed :  but  the  ^ourt  ^thought  fit  to  award  it ;  and  so  it 
came  on,  upon  exception  taken  to  the  proceedings,  and  one 
material  point  was  insisted  on :  the  quakers  contending, 
that  the  title  came  in  question,  and,  therefore,  the  justices 
had  no  jurisdiction.  The  other  side  insisted,  that  no  such 
thing  appeared  on  either  the  justices'  or  sessions'  order, 
and  that,  therefore,  this  court  had  no  jurisdiction.  This 
part  of  the  case  depends  upon  the  facts ;  for  if  the  title 
actually  came  in  question,  and  it  was  not  the  mere  ob- 
stinacy of  th^  quakers,  as  quakers,  but  such  a  doubtful 
matter  as  a  member  of  the  church  of  England,  might 
controvert,  then  the  justices  had  no  jurisdiction. 

I  have  seen  the  afiidavits  on  wjiich  the  certiorari  issued, 
and  desire  they  may  be  read. 

^   The  affidavits,  on  which   the  writ  was   moved  for, 
stated : 


"  That  the  defendants  controverted  the  title  of 


170 


NOTES  OF  CASES  IN  K.  B.  fcc. 


173B. 
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There  is  another  circumstance  which  shews,  i 
title  was  not  iti  question^  and  it  ia  an  evidence  fi 
qiiakers  themselves.  They  have  affirmed  the  juri 
of  the  justices,  by  applying  to  the  sessions  by  apf 
the  title  was  in  qiiestioTi,  the  sessions  had  no  moi 
thati  the  justices. 

The  only  objection  then  is  as  to  the  form  of  pro 
now,  as  the  writ  is  brought  up^  and  the  return  filed 
liave  now  no  doubt  at  all  upon  that^  as  we  are  ws 
by  many  precedents  to  supersede  the  writ,  quia  im 
emanaviff  and  take  the  return  from  off  the  fife* 
been  done,  where  orders  have  been  removed  her< 
the  parties  had  an  appeal  to  the  sessions^  and  the  t 
appeant»g  not  tlreu  expired.  It  has  been  done  on 
cial  verdict  at  Hicks* s  Hali^  removed  hiiher^  \vh 
judgment  to  be  given  was  arbitrary,  and  not  direi 
any  act  of  parliament  j  there  it  was  sent  back  to  ill 
below  to  give  the  judgment,  because  they  were  acq 
with  the  merits. 

I  am  very  glad  we  may  do  this,  as  it  appearjt| 
affidavit!?,  that  the  title  was  not  in  question ;  if  it  w 

should  shew  it. 


Therefore,  let  the  writ  be  superseded,  i 
return  taken  off  tlie  file;  and  let  the 
be  sent  back  to  the  sessions. 
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1751. 


CASE  of  the  BOROUGH  of  St  IVES ; 

Or,  Mkh.T. 

The  KING  agt.  STEPHENS. K.  B.  31  Geo,  2, 

Mr.  S.  Cox  moved  for  an  ioformation  in  the  nature  of  A  yuo  tvar- 
a  quo  warranto,  against  Mr.  S.  for  exercising  the  office  J^"'^  *?" 
of  alderman  of  St.  Ives.  wiirnot'bc 

conceded. 
By  the  charter,  aldermen  are  to  be  elected  out  of  the  ^^i-^^'*^^  f^ 
capita)  burgesses,  and  mayors  ont  of  the  aldermen ;  and  appoint- 
the  mayor  must  be  present  at  the  election  of  a  new  mayor,  ments  in  a 
In  1728  a  person  was  chosen  mayor -who  had  not  been  a  jongac-  ^^ 
capital  barges^  and  by  Aat  the  chain  of  succession  was  quiesced 
broke.  under,  wouh 

be  disputed. 
1  Burr.  433. 
Deniion^  J.  S,  C. 

Though  there  is  no  statute  of  limitations  as  to  matters 
of  this  kind  in  the  statute  book ;  yet  I  have  known  cases 
where  the  court  have,  in  their  discretion,  refused  applica- 
tions of  this  sort,  which  tend  to  dissolve  a  corporation, 
after  an  acquiescence  of  20  years.  In  the  case  of  the 
borough  of  Leominster,  wherein  I  was  of  counsel,  the 
same  was  done. 

Foster,  J. 
The  court  refused  to  do  it  in  the  case  of  Malmsbury. 

hord  Mansfield,  C  J .  / 

It  would  be  of  dangerous  consequence.  But  the  court 
will  fix  no  precise  time,  no  more  than  they  have  where  a 
bond  shall  be  presumed  to  be  pud.    Lord  Raymond  left 
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17^7-        that  to  the  jury^  after  a  silence  of  18  years,  in  a  case 
which  I  have  a  note  of. 


The  King 
Stephens 


K.B. 


Wilmot^  J. 
It  is  dangerous  quieta  movere. 


Motion  refused. 


On  a  charge 
of  rapei  the 
accused  held 
to  bail,  by 
himself,  and 
three 
sureties. 


The  KING  agt.  THOMAS  BOOTH.- K.  B. 

The  defendant  being  brought  up  by  habeas  corpus^ 
the  return  made  by  the  gaoler  was,  that  he  was  ia  custody 
for  a  rape. 

Several  affidavits  were  laid  before  the  court,  to  induce 
them  to  believci  that  the  prosecutrix  was  a  girl  of  very 
bad  character,  and  the  prosecution  only  commenced  to 
extort  money. 

Whereupon,  the  defendant  was  admitted  to  bail,  himself 
in  «£500,  and  three  bail  (though  four  is  the  usual  number 
in  felony)  in  «£200,  each,  for  his  appearance  at  the  next 
sessions  at  the  Old  Bailey. 


2d.  Whether  the  carrying  him  to  the  judge's  chambers, 
&c.  was  an  escape,  so  as  to  make  him  a  bankrupt  within 
that  statute  ? 

As  to  the  first  question.^It  is,  I  believe,  a  new  case; 
and  must,  therefore,  be  determined  on  a  sound  construc- 
tion of  the  statute. 

In  order  to  get  at  that,  let  us  inquire,  what  the  legisla- 
ture designed  by  making  that  law  ? 

Their  inllention  clearly  was,  that  the  effects  of  a  bank- 
rupt should  be  equally  distributed  among  all  his  creditors. 

This  statute  directs,  that  the  bankrupt-laws  shall  be 
construed  in  favour  of  creditors ;  that  means,  in  such  a 
manner  that  he  may  be  forced  to  do  justice  to  all, 
whether  he  will  or  no. 

An  incapacity  to  pay  his  debts,  runs  through  all  the 
descriptions  of  a  bankrupt,  or  something  that  is  strong 
evidence  of  his  being  in  such;  a  situation ;  as,  leaving  the 
kingdom,  taking  sanctuary,  ordering  himself  to  be  denied 
to  his  creditors,  absconding,  &c.  These  are  made  de- 
scriptions of  bankrupts,  because  they  amount  to  declara- 
tions, tliat  he  is  not  able  to  pay  bis  debts* 

Lying  in  prison  under  arrest  for  a  debt,  above  a  stated 
time,  is  another  description.  So  an  escape  after  arrest 
for  <£iOO. '  The  reason  is,  because  they  are  tojcens,  that 
he  is  not  able  to  pay  his  debts. 

In  the  present  case,  the  defendant  goes  to  gaol,  is 
brought  up  to  be  bailed,  is  bailed,  and  immediately  sur- 
rendered from  one  gaol  to  another,  lu  coimnon  parlance, 


If  a  mariy  under  the  insolvent  debtor^s  act,  is  dis- 
charged by  tho^  who  have  no  power,  the  gaoler  is 
liable.  Salk*  273.  Yet  there  no  force,  or  subtilty,  is 
used  to  procure  his  enlargement 

I  own,  I  do  not  believe,  the  legislature  meant  this  should 
be  an  escape ;  but  if  one  part  of  the  act  is  to  be  con- 
strued nicely,  so  is  the  other. 

Take  both  parts,  tlien,  as  the  legislature  really  meant, 
and  ure  are  right  on  the  olher  point :  or  construe  both 
nicely,  and  we  are  riglit  here. 

Mr.  Nortouj  e  contra*. 

As  to  the  escape. 

It  has  been  said,  that  the  bankrupt-laws  are  to  receive 
a  beneficial  construction.  I  admit  they  are,  in  every 
transaction  after  the  party  is  a  bankrupt;  but,  as  to  the 
act  of  bankruptcy,  they  are  to  be  construed  strictly,  as 
becoming  a  bankrupt  is  considered  as  a  crime ;  and  this 
distinction  will  reconcile  all  the  cases. 

The  act  of  parliament  never  intended  thb  kind  of  an 
escape.  If  it  did,  it  would  be  in  the  power  of  a  sheriff 
to  make  any  tradesman,  who  is  arrested  by  him,  a  bank- 
rupt ;  because  by  taking  the  prisoner  out  of  his  county,  it 
would  be  a  legal  escape :  for  an  escape  it  is  quoad  the 
sheriff;  but  not  so  as  to  prejudice  the  man  who  is  in- 
nocent.    That  would  be  a  dangerous  doctrine. 

From  hence  I  may,  1  hope,  lay  down  this  general  po- 
sition^  that  '^  no  man  can  be  made  a  bankrupt  by  being 
**  permitted  by  the  sheriff  to  escape." 


1756. 


K.C. 


is^  as  it  clearly  is,  sufficient  to  hinder  the  bankruptcy  from 
having  relation  to  the  time  of  the  arrest ;  it  would  be  hard, 
to  draw  the  line,  and  say,  every  case  is  not  within  it. 

Mr.  Burrelt,  on  the  same  side. 

There  is  no  such  thing  as  an  equitable,  or  constructive, 
bankruptcy,  no  more  Uian  constructive  treasons. 

The  bankrupt  acts  are  more  than  penal,  in  respect  of 
the  bankrupt,  they  are  criminal ;  therefore,  they  ought  to 
be  expounded  strictly  as  to  the  act  of  bankruptcy ;  but 
liberally  when  a  man  once  is  a  bankrupt. 

Lord  Mansfield,  C.  J. 
There  is  no  doubt  with  the  court,  as  to  what  is  decisive 
of  this  case. 

I  wa«  of  opinion  at  the  trial,  that  there  was  no  escape. 

I  also  thought,  there  must  be  a  continuance  in  prison 
from  the  first  arrest,  to  make  the  bankruptcy  have  relation 
to  that  time. 

There  is  no  general  principle  of  law,  on  which  a  man 
can  be  a  bankrupt:  that  depends  on  positive  statutes. 

But  when  laws  have  deacribed  who  shall  be  bankrupts, 
|he  courts  are  to  put  such  constructions  on  those  laws  as 
will  tend  to  public  convenience,  to  avoid  frauds,  and  to 
attain  the  tad  of  justice. 

In  tliis  case,  the  dispute  has  been  d€  verbis  controversia, 

I.  The  first  question  is,  whether  here  vai  any  escaf»e 
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\>y  the  bankrupt  i  It  is  true,  it  is  ap  eacApe,  to  make  the 
officer  liable  for  carrying  the  prisoner  out  of  his  jvris- 
diction.  But  that  is  not  the  question  here :  the  point  in 
this  case  is,  whether  this  was  an  escape  under  the  bank- 
ruptr-lawa,  which  were,  anciently,  considered  as  p<mtl 
laws  ? 

And  I  am  of  opinion,  that,  by  escape,  the  legislature 
meant,  the  roan's  getting,  by  his  own  aet,  by  wrong,  out  of 
the  coercive  power  of  the  gaoler,  &c.  which  was  the  means 
the  creditor  had  of  compelling  payment;  and,  therefore, 
clearly  this  was  no  escape.  He  who  never  m^ant  to 
escape,  cannot  be  a  criminal  against  his  own  will,  there- 
fore, he*  svibstaotiaJly,  still  remains  a  prisoner* 

2»  As  to  the  second  question. 

Upon  considering  the  sense  of  the  act  of  parliament,  I 
was  and  am,  most  clearly,  of  opinion,  that,  in  geoerd,  the 
continuance  in  prison  is  to  be  computed  from  the  time 
of  tite  suri-eiider. 

Tlie  arrest  is  no  presumption  of  a  man's  inability  (o 
pay ;  as  the  richest  tradesman  may  be  arrested  for  a  de« 
maud,  which  he  thinks,  perhaps,  he  is  not  liable  to.  But 
if  a  man  lies  so  long  in  gaol,  that  be  may  be  reasonaiUy 
supposed  to  have  had  an  opportunity  to  send  to  all  his 
fiiends,  (which  reasonable  time  the  )aw  fixes  at  two 
months)  and  none  will  bail  him,  then  insolvency  may  be 
presumed. 

The  case  Mr*  Norton  put,  of  a  bailing,  and  a  loag 
litigation  before  the  matter  was  determined,  shews  the  ab- 
surdity of  supposing,  the  act  meant  the  lying  in  prison 
should  be  computed  from  the  arrest 
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Thus  mach  as  to  the  doctrine  in  general.  But  to  conic 
to  this  particular  ca»e. 

The  single  question  here  is,  whether  such  a  turning 
over  as  this,  at  a  judge's  chambers,  is  to  foe  considered  as 
a  bailing,  or  only,  merely,  the  form  of  changing  prisons? 

And  it  seems  to  me,  most  clearly,  that  it  is,  in  respect 
of  this  act  of  parliament,  only  a  changing  of  the  prison. 

This  question  also,  as  well  a&  the  former,  arises  from 
Ihe  different  meanings  of  the  same  word. 

A  bailing  of  thi^  kind  is,  substantially,  no  more  than  a 
icommitment  to  the  Marshahea.  The  bail  never  justify 
on  these  occasions :  therefore,  they  are,  in  fact,  no  bail, 
no  security  to  the  plaintiff;  he  never  troubles  himself  to 
inquire  into  their  ability,  but  two  beggars  are  sufficient  for 
the  purpose. 

I  am  further  confirmed  in  this  opinion,  by  what,  I  an 
told,  is  the  practice  on  applications  for  a  supersedeasy  for 
want  of  the  plaintiff's  proceeding  against  a  prisoner  in 
custody ;  which  is,  that  on  such  surrenders  as  these,  the 
dme  of  lying  in  prison  is  computed  from  the  first  arrest, 
jBod  not  the  time  of  this  kind  of  bailment. 


Great  was,  therefore,  as  to  this  purpose,  never  bailed 
«t  all)  bjit  only  changed  his  prison. 

There  is  no  occasion  then  to  draw  a  line,  as  has  been 
flMntioned. 

Demsofiy  J, 
I  am  of  the  same  opinion,  as  to  both  points. 
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1.  If  a  person  comes  to  render  himself/ it  is  no  escape,        l^5B. 

BO  more  than  if  the  sheriff  was  to  bring  him  up  to  WesU      Tkr*^ 

minHer-JtalL  _ 

agt. 

An  escape  under  diis  statute,  must  be  a  criminal  act  of    ^_^  ^  m^ 
the  man  himself.  K.  Bv 

2.  If  a  man  is  arrested,  and  gives  sufficient  bail^  his 
bankruptcy  can  only  be  from  the  time  of  the  render  by 
his  bail  But  here  was  no  bail  at  all^  as  to  this  purpose. 
The  bail  in  these  cases  do  not  justify,  and,  if  they  do  not 
do  that,  they  are,  legally,  no  bail  at  all ;  this  bailing,  and 
surrender,  is  only  a  formal  proceeding. 

If  the  debtor  is  once  out^on  sufficient  bail,  though  for 
ever  so  little  a  time,  I  think  the  bankruptcy  is  to  be  com-' 
puted  only  from  the  surrender. 

Foster,  J. 
I  am  clearly  of  the  same  opinion. 

1.  The  escape  meant  by  this  act  of  parliament,  must 
be  a  criminal  escape  on  the  part  of  the  defendant. 

2^  As  to  the  other  matter,  I  am  as  clear,  that  this  was  af 
continuance  of  the  same  arrest. 

As  to  drawing  the  line^  it  is  drawn.  The  case  my 
Lord  C.  J.  referred  to  is  decisive,  in  point  of  the  reason 
of  it.  Good  bail,  for  ever  so  little  a  time,  would  be  suf- 
ficient to  interpose  between,  and  separate,  the  two  im<»  v 
prisonments.  But  if  the  party  is  only  turned  over,  and 
sever  enlarged,  it  is,  as  to  this,  no  bail  at  all. 


Jk'«  ^^   A  A^K^       V^Jk         ^Aail^AUW      JLM.-% 


llie  legislature  mednt,  that,  if  a  persod  lay  in  prisM  for 
two  months,  it  should  be  an  act  of  bankruptcy  dh  initio. 

If  he  was  out  on  good  bail,  it  would  be  hard,  that,  at  a 
distance  of  time,  all  his  intermediate  acts  should  be  re- 
scinded. But,  where  he  lies  in  prison,  it  is  very  proper, 
they  should  be  rescinded. 


Here  he  was  not  a  moment  out  of  custody ;  but  the 
bailment  was  a  mereya6ti/a,and  fiction,  and  only  amounted 
to  a  changing  of  prison. 

The  act  of  parliament  mentions  common,  or  hired,  bail^ 
which  must  be  in  contradistinction  to  good  bail :  and,  in 
fact,  and  reality,  here  was  no  bail  at  all. 

As  to  the  escape. 

The  escape,  within  this  act  of  parliament,  must  be  in 
contradiction  to  his  keeper;  as  to  be  a  bankrupt  is,  in 
many  respects,  codsidered  as  criminal. 

Postea  to  be  indorsed,  that  he  was  a  bankrupt 
on  the  SI  St  of  March. 
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that  is,  that  the  payment  of  2$.,^  which  appeared  in  proof, 
materially  varied  the  matter. 

But  I  apprehend,  that  tlie  plaintiff's  right  is  an  absolute 
right  to  bury;  and  there  was  no  occasion  for  him  to 
allege  the  payment ;  but  that  that  is  a  collateral,  and  inde^ 
pendent,  matter,  for  which,  if  not  paid,  the  churchwardens 
may  take  their  proper  remedy.  It  is  a  payment  which  is 
not  due  till  the  burial  is  completed;  and  here  the  dis- 
turbance was  before  that  was  over. 

The  right  to  bury  is  a  prescriptive  right ;  and  the  fee 
claimed  by  the  churchwardens  is  a  customary  Jee.  That 
is  different :  the  plaintiff  had  no  occasion  to  allege,  and 
set  forth,  any  thing  more  than  what  it  was  that  be  claimed. 

The  case  relied  on  at  the  trial  was  Cro.  Eliz.  546*  563. 
Lovelace  v.  Heynolds  .\  but  there  the  payment  was  part 
of  the  prescription  itself. 

In  answer  to  that,  was  then  cited,  and  I  now  rely  on, 
Cro.  Eliz.  40.V.     5  Co.  78.  b.  S.  C. 

The  payment  here,  I  say,  was  due  on  an  exercise  of  the 
right  of  burial,  but  not  part  of  the  prescription :  the 
churchwardens  must  recover  it  by  legal  methods,  as  by 
libel  in  the  spiritual  court.     1  rent.  274. 

But,  even  supposing  it  was  part  of  the  prescription ; 
what  is  that  to  the  defendant,  who  is  a  wrong-doer?  The 
fee,  perhaps,  might  be  applicable  to  repair  the  floor  of  the 
aisle ;  and  it  has  been  held,  there  is  no  necessity,  in  such 
an  action  as  this,  to  allege  repairs.  3  Lev.  73.  and 
Kenrick  v.  Taylor j  B.  R.  Pasch.  25  Geo.  II.  If  there 
is  no  necessity  to  allege  repairs,  surely  there  is  none  to 
allege  a  payment  for  that  purpose. 
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This  ease  may  be  compared  to  that  of  stallage  in  a  mar- 
ket, where,  frequently,  there  is  a  sum  paid  to  the  lord  of 
the  soil;  and  there  are  cases  of  that  kind  in  2  Lutw.  1517. 
and  3  Lev.  119.  In  actions  for  a  disturbance  in  the 
exercise  of  that  right  by  a  stranger,  there  is  no  occasion 
to  allege  the  payment  made  to  the  lord. 

So,  if  a  man  is  disturbed  in  a  right  of  fishery :  in  an 
action  against  the  wrong-doer,  he  need  not  allege,  that  he 
pays  the  first  salmon,  &c.  that  be  catches  in  the  season, 
to  the  lord,  though,  in  fact,  such  payment  is  due,  and 
made.  Or  if  he  is  obliged  to  repair  the  banks  of  the 
river,  in  consideration  of  his  exercising  such  right  of  free 
fishery,  yet  that  needs  not  be  alleged. 

Mr.  Hall,  e  canir'. 

The  payment  of  the  2s.  is  parcel  of  the  prescription ; 
for  this  is  a  prescription,  and  not  a  custom,  under  which 
all  the  inhabitants  of  Oswestry  claim.  And  all  prescrip- 
tions are  to  be  taken  strictly,  and  should  be  fully  set  forth, 
that  the  court  may  judge  whether,  upon  the  whole  of  them, 
they  are  legal.  And  as  they  must  be  set  forth  precisely, 
so  they  must  be  proved.  And  this  appears  by  several 
cases.  CarM.  241.  Palm.  362.  Hob.  209.  Cro.  Elix. 
415.     Carth,  117.     2  Ro.  Abr.  720.  in  prohibition. 

The  payment  of  the  2s.  here,  is,  as  I  said  before,  parcel 
of  the  prescription ;  as  ancient  as  the  right  of  sepulture ; 
they  began  at  one,  and  the  same,  time,  and  cannot  be  dis- 
connected: the  one  cannot  exist  without  the  other. 

The  payment  is  a  condition  precedent,  as  payments  are 
held  in  divers  cases.  .2  Hawk.  P.  C.  151.  Sid,  452. 
2  Jones,  56.    Kelff.  25. 
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As  to  the  case  of  stallage,  it  is  not  like  this ;  because^ 
in  general,  eVer;  man  ma;  make  use  of  a  market,  of  com- 
mon right.  But  if  people  claim  exclusive  rights,  as  here, 
it  is  neceHary  for  them  to  shew  the  very  manner  in  which 
they  claim. 

The  court  said,  Mr.  Aston  need  not  reply. 

Lord  Mansfieldy  C.  J. 

This  is  an  extremely  plain  case :  and  it  has  been  made 
a  question^  by  not  observing  the  reason  upon  which  the 
determinations  in  the  books  have  gone. 


There  is  a  great  difference  between  the  cases  where  the 
claim  is  against  the  owner  of  the  property,  by  a  person 
having  a  right  of  servitude ;  and  where  the  dispute  is  with 
a  wrong-doer.  In  the  first  case,  the  owner  holds  his  laud, 
or  other  property,  discharged  from  any  charge,  except 
what  the  other  takes  by  deed,  (which,  if  it  be  the  case, 
should  be  set  forth)  or  by  prescription,  which  presupposes 
a  deed,  or  some  other  reasonable  coQimencement;  and, 
therefore,  he  must  claim  according  to  that,  because,  other- 
wise, the  prescriptive  right,  by  being  laid  differently  in 
different  proceedings,  which  become  records,  would  be 
lost.  If  he  does  not  lay  the  whole,  he  does  not  claim 
according  to  his  title. 

Another  reason  which  may  be  given,  in  cases  between 
the  owner,  and  the  party  who  claims  a  servitude,  why  the 
whole  should  be  set  out,  is*,  because  the  other  party  may 
reply,  that  he  would  have  permitted  the  plaintiff  to  use 
his  easement,  8cc.  but  that  be  refused  to  pay. 

But  here  the  disturbance  is  by  a  wrong-doer.  All  that 
is  necessary  to  be  set  out  in  such  a  case,  in  order  to  re. 
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cdter  damages  for  the  injury  done,  is,  so  mach  as  i&ay 
make  it  appear,  tbat  the  wrong  complained  of  bj  the 
plaintifif,  has  been  done  to  him. 

And  this  is  not  like  the  cases  Mr.  Hall  cited ;  where  a 
man  laid  more  than  he  needed,  and  proved  contrary  to  it. 
Here  he  has  proved  all  that  he  laid;  but  has  not  set 
out,  that  he  ought,  after  the  burial,  to  pay  the  church- 
wardens 2#. 

It  would  be  very  doubtful  to  me,  whether  this  payment 
is  not  another  distinct  prescription;  but  that  is  out  of 
this  case,  because  the  dbpute  is  not  now  with  the  church- 
wardttis* 

The  distinction  I  have  mentioned,  reconciles  all  the 
authorities ;  and,  in  my  opinion,  the  plaintiff's  action  is 
well  founded,  and  supported. 

Denison^  J. 
I  am  of  the  same  opinion. 

The  point  is,  whether  there  is  any  variance  between 
the  prescription  laid,  and  that  proved. 

The  case  of  Lovelace,  and  R^nolcU,  was  with  the  owner 
of  the  property;  his  claim  was  sub  moclo;  and  there  it 
was  held,  he  must  set  out  the  whole,  because  the  owner 
would  otherwise  have  no  remedy  for  the  money  due ;  and 
the  defendant  had  no  common,  at  all,  but  upon  the  con- 
ditions of  his  prescription. 

But  here  the  action  is  against  a  wrong-doer ;  and  the 
plaintiff,  in  that  case,  needs  only  allege  sufficient  to  shew, 
that  he  was  injured. 
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17&8*  I  apprehend,  the  plaintiff  might  have  maintaiued  thii 

W  ^^KG     ^^^^°  without  shewing  a  prescriptive  right}  and  it  is  ex-> 
.  tremely  like  the  case  of  Kttirick  v,  Taylor. 

Griffith. 
V— ^^^— ^  These  appear  to  me  to  be  two  distinct,  separate,  rights, 

^-  ^-        according  to  Grey  v.  Fletcher  {Cro.  El.  i05.) 

Foster,  J. 

I  think  this  payment  can  never  be  part  of  the  pre- 
scription, because  it  extends  to  atf  the  world  who  shall 
bury  in  that  aisle. 

Wilmot^  J. 

This  case,  I  think,  is  not  distinguishable  from  that  of 
Grey  v.  Fletcher;  and,  in  my  opitaion,  this  declaratioB 
would  be  good  against  the  churchwardens  themselves* 

The  act  of  the  defendant  tended  to  take  away  the  right 
not  only  of  the  plaintiff,  but  of  the  churchwardens. 

The  difference  between  actions  against  wroog-doers^ 
and  the  owners  of  the  property,  is  established  by  many 
cases. 

Postea  to  be  delivered  to  the  plaintiff. 
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1758. 

MILLER  V.  RACE. K.  B. 

This  was  a  case  reserved  at  the  sittings  before  Lord  The  bearer 
Mansfield,  which  stated :  nJteJ'St;. 

titled  to 

That  fV.  F.  being  possessed  of  a  bank  note,  payable  **"»«?  ^^^' 

to  himself,  or -bearer,  sent  it  in  a  letter  directed  to  his  posseipion  of 

correspondent  in  the  country :  that  the  mail  was  robbed,  it,  withheld 

and  the  note  came  to  the  hands  of  the  present  plaintiff,  ^j^^  ofone 

for  a  valuabie  consideration :  that  he  demanded  payment  who  h^  for- 

of  it  of  the  defendant  (who  is  a  cashier  of  the  Bank),  who  o>erjy  been 
, .         .  robbed  of 

refused  to  pay  it,  and  kept  the  note.  the  same. 

1  Burr.  452. 

S  C 
The  case  also  states,  that  bank-notes  pass  as  cash,  by 

delivery  only,  without  further  inquiry  into  the  title  than 

die  party's  having  possession. 

Upon  the  defendant's  refusal  to  deliver  to  the  plaintiff 
idle  note,  he  brought  trover  for  it. 

Mr.  fVilliams  was  going  to  argue  for  tlie 
plaintiff;  but,  as  the  case  was  reserved  at 
the  request  of  the  defendant,  and  the  objec- 
tions to  the  action  were  to  come  from  him^ 
Lord  Mansfield  directed  him  to  begin. 

Sir  Richard  Lloyd,  pro  defendente. 

This  is  a  case  of  great  consequence,  in  which  the 
currency  of  notes,  and  the  interest  of  note-holders,  are 
greatly  concerned.  ITie  contest  here  is  not  with  the  Bank, 
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but  between  the  plaintiff,  and  lie  who,  in  fact,  is  the  owner 
of  the  note ;  and  the  (defendant,  or  the  Bank,  is  no  more 
than  a  stake-holder. 

One  hardly  knows,  which  side  to  wish  success  to,  as  it 
is  hard  on  both  sides  of  the  question.  The  plaintiff  paid 
money  for  the  note^.and  the  payee  did  the  same  also:  one 
side  therefore  must  innocently  lose. 

The  question  in  this  case,  is  not  whether  the  plaintiff 
can  recover  the  money  due  on  the  note ;  but  whether  he 
can  recover  the  note,  or  paper  P 

There  are  many  cases  where  a  man  would  have  a' right 
to  recover  a  demand,  if  he  could  but  get  into  his  hands 
the  evidence  necessary  for  that  purpose,  but  yet  has  no 
right  to  the  evidence.  As,  for  instance,  if  a  man  has  a 
bill  of  exchange,  and  only,  at  present,  chooses  to  receive 
part  of  the  money  due  on  it,  and,  upon  payment  of  so 
much  as  he  now  wants,  leaves  the  bill  with  the  payor :  he 
has  a  right  to  the  rest  of  the  money,  when  he  demands  it; 
but  cannot  get  the  bill  back,  until  he  has  repaid  the  sum 
which  he  formerly  received  upon  it. 

The  plaintiff,  therefore,  in  this  case,  may  have  a  right 
to  the  money,  and  yet  no  right  to  the  not^. 

B4it  let  tteeonsider,  wknt  tlie  plaintiff's  right  to  the  note 
may  be. 

He  must  claim  either  by  assignment,  or  by  considering 
the  note,  when  it  came  to  his  hands,  as  a  new  note. 

As  to  the  £rst,  the  plaintiff  has  no  righl;  by  assignment ; 
for  «obody  can  assign  a  right  which  he  has  not :  robbery. 
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being  a  wroog,  cannot  divest  a  right ;  nor  cvn  the  r obbar, 
who  has  no  title,  convey  a  title  t9  aoolher. 

That  being  so,  let  us  see  how  the  second  waj  of  ciaim- 
iagy  will  serve  the  plaintiff's  tiini. 

As  to  the  note  being  coosidered  as  a  new  note,  that 
caxuiot  be;  the  note  is,  in  fact,  the  same*  The  furthest 
it  can  be  carried  is,  to  consider  the  Bank  as  OMking  a 
new  promise  of  payment  to  every  new  holder,  each  time 
the  note  chaoges  hands. 

Suppose  a  man  had  made  a  prooii«e  to  pay  £100,  to 
any  person  who  should  be  the  bearer  of  a  certain  mfiai : 
if  the  medal  is  stole,  the  person  who  gets  it  from  the 
robber^  cannot  recover  it  in  trover,  though  he  may  recover 
the  jf  100:  change  but  the  term  note  for  medal,  and  the 
case  is  the  same. 

I  do  not  say,  whether  the  Bank  can,  or  cannot,  atop 
payment ;  it  is  a  question  which  I  do  not  wish  to  see  de- 
lennined,  as  it  has  its  uses,  as  well  as  its  inconveniences. 

I  am  only  considering  the  note  itself,  as  a  piece  of  pro- 
perty. The  note  now  is  in  the  hands  of  the  defendant,  to 
whom  it  was  delivered  in  order  for  payment ;  he  refuses 
to  redeliver  it,  so  that  the  plaintiff  cannot,  for  want  of  his 
evidence,  recover  the  money  due  on  it.  He  is  called 
upon,  so  this  action,  to  deliver  it :  his  excuse  is,  because 
the  person  who  was  robbed  has  employed  him,  as  his 
agent,  to  retain  it. 

I  tak«  it  to  be  dear,  diat  a  man  who  has  been  robbed, 
may  seize  Ihs  goods  in  whose  hands  soever  they  be,  unless 
they  have  been  sold  in  market  overt  (which  cannot  he  the 
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1/56.        case  of  a  bank  note) :  in  whose  hands  soever  they  are^  the 
owner  may  bring  trover. 


Suppose  in  this  case  the  note,  instead  of  being  in  the 
hands  of  the  now  defendant^  had  been  in  the  hands  of  the 
K.  B.  true  owner :  nobody  could  bring  trover  for  it)  I  appre- 
hend, agaifist  him,  any  more  than  for  a  horse,  or  a  jewel. 
If  the  action  would  not  lie  agaipst  him,  upon  the  same 
reasoning  also,  it  will  not  lie  against  his  servant. 

I  know,  I  shall  hear  it  said,  that  the  course  of  trade  is 
to  govern  this  case ;  and,  for  that  purpose,  the  case  states, 
*'  bank-notes  pass  as  cash  by  the  delivery  only,  without 
furt^ier  inquiry  into  the  title  than  possession." 

But  still  the  note  is  the  thing  that  entitles  the  party  to 
receive;  and  the  question  here  is,  who  has  a  right  to  have 
that  ?  We  do  not  say,  but  that,  by  the  course  of  trade,  the 
money  must  be  paid,  when  the  note  is  produced.  The 
case,  I  admit,  states,  that  the  note  was  delivered  to  die 
defendant  for  payment ;  but,  if  the  plaintiff  means  to  re- 
cover the  money,  he  has  mistaken  his  action ;  he  should 
have  brought  an  action  against  the  Bank,  for  the  money. 

If  the  defendant  cannot  retain  the  note,  the  doctrine  of 
an  owner  seizing  his  goods  wherever  he  finds  them,  is  at 
an  end. 

The  plaintiff,  I  admit,  may  have  a  property  against  any 
body  but  the  owner :  here  the  defendant  is  the  owner's 
agent. 

There  are  few  cases  to  be  met  with  in  the  books  ap- 
plicable to  this  question ;  but,  however,  there  arc  two  or 
three. 
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SM.  126.  Lord  Raym,  738.  S.C.  The  defendant  there 
had  taken  the  note  as  cash,  and  paid  it  attay  as  cash, 
before  the  action  brought :  but  this  case  is  different,  as 
the  plaintiff  had  the  note  in  his  hands.  The  finder  there 
had  a  property  as  to  all  the  world,  but  the  true  owner; 
but  the  owner  might  have  had  trover  against  him,  whilst  it  ^*  ^ 
in  his  hands,  though  not  when  he  had  paid  it  away. 


That  this  is  a  good  dijitinction,  appears  by  Salk,  283-4^ 
determined  by  Huli,  C.  J.  about  two  years  afterwards, 
where  his  words  are  very  strong. 

1  Sir.  505.  That  case  I  only  mention  to  shew,  what 
kind  of  property  a  finder  has. 

In  a  wordy  the  note  is  to  be  considered  as  any 
other  piece  of  property;  no  action,  therefore,  lies  for  it 
•gainst  the  owner. 

The  course  of  trade  only  means,  that  it  shall  pass  as 
cash. 

Mr.  fVilliafns,  pro  fuer\ 

The  question  is,  whether  the*  holder,  for  a  valuable 
consideration,  of  a  note  payable  to  bearer,  has  not  a  pro* 
perty  in  the  note? 

If  he  has  a  property  in  it,  it  is  admitted,  that  trover 
will  lie. 

I  hope  it  will  appear,  that  he  has  a  property,  for  three 


1.  Because  the  usage  of  trade  vests  a  property  in  the 

Tt>L.  II.  o 


K.B. 
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bolder  for  a  valuable  consideration,  though  agpuiiM  the 
consent  of  the  owner. 

2.  Because  of  the  great  importance  with  respect  to 
trade,  that  the  possession  should  carry  the  property, 

3.  Because  this  case  is  within  the  reason  of  sales  im 
a  market  overt. 

1.  These  not^  ^ere  designed  to  answer  a  deficiency 
of  cash ;  and  are  of  that  ose,  that  not  a  tenth  part  of 
the  trade  of  this  Idngdom  could  be  carried  on  without 
them:  they  are  become  a  mecfium  for  commerce. 

Questions,  therefore,  arising  on  these  cash  notes,  are  to 
be  determined  by  the  principle  which  governs  in  cases  of 
trade ;  that  is,  by  xonsidering  the  usage  of  trade  as  part 
of  the  law.  And  on  this  principle  it  is,  that  an  indorse 
ment  on  a  bill  of  lading,  conveys  not  only  the  bill  of  ladii^, 
but  the  property  in  the  freight,  though  it  is  a  chose  in 
action,  and  so  not  assignable  by  the  rules  of  the  conmioB 
law. 

So,  bills  of  exchange  pass  by  indorsement:  so  in  the 
case  of  policies  of  insurance :  by  na  indonement  on  the 
policy,  not  only  die  trust  may  be  declared,  but  a  Icgd 
interest  passes ;  and  he,  who,  in  common  cases,  would  only 
have  an  equitable  dtle,  as  cestui  que  trust,  may  maintain  an 
action  at  law.  So  actions  <rf  fireigbt  lie  by  one  joint  part- 
ovmer  of  a  ship.    3  Keb.  444. 

The  reason  of  all  these  cases  is,  because  the  usage  of 
trade  makes  the  law. 

This  OMige  in  trade  prevails  even  against  express  acts 
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of  parlknieiit:  a  parol  accepUnce  m  bindingy  which  is 
contraiy  to  the  statute  of  frauds.  Str.  1000.  I  Salk. 
23.  (53.) 

If  a  draft  is  forged,  after  acceptance,  the  acceptor  most 
pay.  Sir»  946.  The  law  would  rather  an  innocent  man 
should  be  a  loser,  than  the  credit  of  these  kind  of  notes 
suffer. 

The  indorsee  of  a  forged  bill  of  exchange  may  bring  an 
action  against  the  indorser. 

These  notes,  payable  to  a  man,  or  bearer,  pass  by  de- 
livery only.  The  holder  is  considered  as  the  true  owner ; 
and  the  note  is,  to  ail  intents,  looked  upon  as  cash.  If  the 
robbery  had  been  of  current  cash,  and  it  had  come  to  Mr. 
JIf.,  the  owner  could  never  have  recovered  it :  that  will 
not  be  contended. 

If  the  usage,  then,  is  to  determine  the  question,  that  is, 
on  die  state  of  the  ctfse,  strongly  with  us. 

2.  If  the  convenience  of  paper  credit  is  to  determine  it, 
it  is  with  us.  In  Salk.  126. 5.  Lord  Holt  has,  on  these 
principles,  determmed  this  very  point  in  the  way  we 
contend  for. 

It  is  a  maxim  of  law,  that  it  is  much  better  to  endore 
a  particular  mischief,  than  a  general  inconvenience :  here 
the  hardship  of  the  loser  of  the  note  is  only  a  particular 
hardship. 

It  is  also  worth  observing,  that  Mr.  F.  was  guilty  of 
•ome laches;  for,  had  be  sent  down  a  bank-post-biU,  this 
inconvenience  could  not  have  arisen.    If,  then,  one  side 

o2 
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must  suffer,  the  loss  should  fall  upon  him  who  has  suffered 
some  laches. 

Buty  putting  that  out  of  the  case,  be  the  hardship  how 
it  will,  general  inconvenience  will  have  greater  weight. 
That  is.  too  glaring  to  be  argued :  for  how  can  the  holder 
of  the  note  trace  the  title  through,  perhaps,  500  hands  i 
and  yet  so  far  Sr.  Richd's.  argument  tends.  According 
to  his  doctrine,  if  z/eme  covert ,  or  an  infant,  was  to  pay 
away  a  note,  there  would  be  a  link  wanting  in  die  title. 

3.  As  to  a  sale  in  market  overt :  that  seems  applicable 
to  this  case.  The  title  the  purchaser  there  claims  is  at  the 
common  law,  founded  on  a  regard  to  trade.  If  the  buyer 
purchases  in  a  market  overt,  for  a  valuable  consideration, 
without  covin,  he  will  be  protected  against  the  true  owner. 
2  Inst  713. 

Apply  that  here :  the  plaintiff  was  a  purchaser  for  a 
good  consideration,  in  the  usual  course  of  trade,  without 
covin.  I  admit,  there  is  no  place  particularly  appro- 
priated for  Bale  of  these  bills ;  but  usage  has  made  all 
places  markets  overt  as  to  them. 

I  come  now  to  consider  Sr .  RichipB.  argument 

He  says,  there  is  a  difference  between  recovering  the 
money  due  on  the  note,  and  recovering  the  paper  itself. 

If  we  have  a  right  to  the  money,  that  will  attract  the 
right  to  the  note ;  as  writings  the  box  they  are  in. 

The  right  I  contend  for,  is  not  by  assignment  under  the 
robber :  this  is  not  a  matter  assignable :  we  claim  the 
property  merely  as  possessor:  I  do  not  contend,  that  the 
robber  had  any  right. 
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Sr.  Richd*  saysi  an  owner  may  seize  his  goods  where- 
ever  he  finds  them. 

If  circalation  has  altered  the  property,  the.  true  owner's 
remedy  is  gotae ;  and  if  the  original  owner  was  to  find  it, 
when  lost  by  the  holder  for  a  valuable  considerationf 
trover  woald  lie  even  against  him  for  it. 

It  is  said,  the  action  should  have  been  brought  for  the 
money.  How  could  we  do  that,  without  producing  the 
note?  Buty  be  that  as  it  may;  whether  we  could  bring 
that  actioui  or  not,  still  we  may  have  this. 

Having  a  right  against  every  body  but  the  true  owner, 
is  no  right  at  alL 

The  case  Sr.  Rkhd.  mentioned  from  Salk*  and  Lord 
Raym.  does  not  warrant  his  observation  upon  it 

As  to  his  other  case  from  Salk^y  Lord  Holt  only  means, 
that  trover  would  lie  against  the  first  finder,  or  one  who 
held  them  not  in  the  course  of  trade :  that  is  agreeable 
to  the  subject  matter  of  the  case  then  under  his  considera- 
tion. Besides,  roillion-lottery-tickets  are  not  considered 
as  cash,  as  these  bills  are :  that  case,  therefore,  is  strong 
on  the  part  of  the  plaintiff. 

The  case  from  Sir.  also  does  not  .clash  with  my  doc- 
trine :  here  we  are  not  the  finder. 

Sr.  Richd.  Lloyd^B  reply.' 

The  plaintiff,  I  admit,  must  recover  against  the  bank, 
by  being  (he  bearer  of  the  bill;  but  that  does  not  prove, 
that  he  can  recover  the  bill  against  the  true  owner. 
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I  never,  before,  heard  it  said,  that  possession  carries  the 
property.  The-  rule,  I  take  it,  is,  that  the  propcrtf  of 
personal  matters  carries  the  possession.' 


This,  says  Mr.  WUliams,  is  to  be  considered  as 
cantile  cash.  As  cash,  I  own,  which  has  an  ear  mat k : 
but  not  as  our  currency,  which  has  no  ear  mark,  and 
therefore  trover  wilt  not  lie  for  it;  but  here  is  an  ear 
mark,  and,  therefore,  it  is  much  better  likened  to  a  medal. 

Bills  of  exchange,  ^s  said,  are  cash.  Sni^K>se  the 
owner  is  robbed  of  it,  may  he  not  bring  trover  for  it  ? 
The  stealing  does  not  take  away  the  property. 

It  was  not  felony  to  steal  these  notes,  till  made  to  by 
statute :  that  shews,  what  they  were  in  consideration  of 
hw :  they  were  considered  as  mere  bits  of  paper,  only. 

That  these  notes  pass  as  cash,  does  not  affect  this 
question ;  for  bad  money  may  pass  as  money. 

The  reason  why  the  indorser  of  a  foiged  note  is  liaUe^ 
is,  because  his  indorsement  makes  it  a  new  nole* 

This  matter  stood  for  judgment,  after  this  argu- 
ment, for  four,  or  five,  days ;  when  the  opmion 
of  the  court  was  given  by  Lord  Mansfield,  to 
the  following  effect  : 


Lord  Mansfield,  C.  J. 

I  was  clear  at  the  trial,  and  am  still  of  the  same  opinion, 
that,  from  the  consequences  only,  (without  entering  into 
any  further  considerations,)  the  plamtiff  has  a  dear  right  to 
recover  in  this  action ;  since,  by  usage,  and  the  common 
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cottoe  of  boaiiiesty  ihase  notes  are  become  the  tame  as       1758. 
cash;  and  any  tking  that  would  check,  or  interrupt  their 
currencj,  would  be  of  the  worst  consequence.  i 


It  has  been  ingeniously  argued  on  the  part  of  the  defend- 
ant; but  the  fallacy  lies  in  comparing  the  note  to  things  ^*  °* 
substantially  different:  it  is  neither  goods,  nor  security 
for  money,  .nor  any  document  of  a  debt,  but  as  much 
money  as  a  guinea  is,  which  appears  by  the  receipts  given 
by  bankers,  on  your  paying  bank  notes  into  their  hands : 
their  receipt  is  not  for  the  specific  bank-notes,  but  for  so 
much  money :  which  is  so  weU  understood,  that  they  are 
commonly  called  paper  money.  Money,  properly  speak- 
ing, is  whatever  common  consent  has  fixed  upon  as  a  sign 
denoting  a  certain  value;  and  though,  commonly,  of  gold, 
or  silver,  yet,  sometimes,  of  mixed  metals  :  and  leather 
stamped  has  been  used ;  so  may  paper ;  seeing,  whatever 
the  material  is,  common  consent  may  make  it  money,  to 
all  intents,  and  purposes;  and  that  bank-notes  are  so 
received,  and  not  considered  as  documents  of  a  debt,  or 
securities  for  money  only,^  appears  from  many  deter- 
minations. 

1.  A  man  devisejd  all  his  securities  for  money:  it  was 
heU,  bank  notes  did  not  pass. 

2.  ^  AH  my  ready  money,  or  cash :"  it  was  heU,  they 
did  pass. 

«•  By  a  devise  of  "  all  in  my  house :"  it  was  held,  that 
securities  for  money  did'not  pass,  agreeably  to  a  sensible 
distbction  of  Domat ;  that  they  are  not  the  thing  itself, 
hot  merely  the  evidences  of  it:  but  bank-notes  were  held  co 
pass,  because  not  securities,  but  money.    Tliis  was  Lord 
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AyU$bur^%  case,  where  he  left  about  j£^  100  in  specie, 
and  <£900  in  bank-notes ;  and  they  were  held  to  pass. 

4.  In  the  case  of  a  bankrupti  where  he  has  any  specific 
things  in  his  custody,  that  are  the  property  of  J.  5.,  he 
may  demand  them  of  the  assignees,  having  a  lien  upon 
them:  and,  therefore,  if  certain  specific  drafts,  and  bills^  are 
remitted  by  him  to  the  bankrupt,  to  be  applied  for  par- 
ticular purposes,  and,  before  the  money  is  received  upon 
them,  the  bankruptcy  happens ;  he  has  a  right  to  have 
them  again,  and  shall  not  be  bound  to  come  in  as  a 
creditor :  but,  had  the  remittance  been  in  bank  notes,  it 
had  been  otherwise,  because  they  are  considered  as  specie. 

The  use  of  current  specie  is,  that,  where  it  passes  from 
one  to  another  ifor  good  consideration,  and  without  collu- 
non,  it  can  never  be  traced,  or  demanded,  by  any  former 
possessor :  which  has  given  rise  to  a  quaint  expression 
(which,  however,  is  not  warranted  by  the  fact),  that  money 
has  no  ear  mark,  and  therefore  cannot  be  followed.  Now 
this  is  not  true;  for  money,  when  it  can  be  distinguished 
(as  some  particular  pieces  may,  or  in  a  purse),  may  be 
followed,  as  far  as  a  bank-note  may.  In  either  case,  be- 
tween the  true  man,  and  the  thief,  it  may  be  followed,  and 
so  against  a  mere  finder ;  but,  in  neither  case,  against  third 
persons,  not  being  privies,  &c.  and  paying  a  valuable 
consideration.  And  tliough  it  should  be  money  out  of  a 
purse,  and  not  distinguishable  from  other  specie,  yet  an 
action  for  money  had,  and  received,  for  the  owner's  use, 
would  lie  against  the  finder,  or  tho^e  to  whom  he  has 
disposed  of  it  without  a  valuable  consideration ;  and  so  it 
was  held  by  Lord  Maccles/ie/d,  in  the  case  of  Thomas  v. 
Whip,  I  Geo,  1 .  where  an  administrator  brought  assumpsit 
against  the  defendant,  for  money  had,  and  received,  &c. 
Th^  case  was,  the  defendant  was  nurse  to  the  intestate  in 
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bis  last  sickness,  and,  after  be  was  dead,  took  the  money; 
and  the  C.  J.  held  the  action  maintainable  in  that  case,  be- 
cause though  the  taking  was  wrongful,  yet  the  tort  may  be 
waived,  and  the  action  for  money  had  and  received  lies : 
and  tbe  reason  is,  from  the  currency  being  pot  at  all 
affected  by  any  contest  between  the  owner,  and  the 
finder;  as  it  would  if  third  persons,  who  had  paid  a  valuable 
consideration,  were  liable. 

This  case  is  extremely  clear,  if  it  stood  on  general 
priiicipl«s;  but  there  are  authorities  in  point.  Salk.  126. 
(which  was  10  W.  3.)  and  Lord  Rat^m.  738.  in  the  same 
year,  both  before  HoUj  C.  J.;  and  the  case  of  the  lottery 
tickets,  Salk^  283.  which  was  two  years  afterwards  before 
Hoit :  where  the  reporter,  through  inattention,  throwing 
in  the  word  bank-notes,  along  with  lottery-tickets,  and 
exchequer  bills  ('rom  both  which  it  is  as  different  as 
possible),  makes  him  contradict  himself;  but  this  is 
clearly  a  mistake  of  the  reporter.  The  value  of  lottery 
tickets  depends  on  the  identity,  and  another  number  will 
not  answer  it:  but  one  bank  note  for  jf  100  is  just  as 
good  as  another  for  that  sum,  and,  therefore,  may  be 
paid  in  satisfaction  of  it ;  and,  if  it  were  not  so,  it  would 
follow,  that,  if  I  paid  a  bank  note  into  my  banker's,  he 
could  not  pay  it  away  to  another,  but  must  return  it 
specifically  to  me,  which  would,  presently,  put  a  stop  to 
this  paper  currency.  This  regard  to  usage  appears  by 
Walmsley  v.  Child,  before  Lord  Hardwicke,  C.  1 1  Dec. 
1749  :  plaintiff  had  a  note  of  Mr.  Child's  shop,  payable 
to  bearer,  and  lost  it.  He  apprised  the  shop  of  it,  and  a 
considerable  time  afterwards  (the  note  not  being  heard 
of),  applied  to  the  defendant  for  a  new  note  of  like 
tenor:  defendant  said,  he  would  give  him  one,  if  he  would 
(as  is  required  at  the  bank),  give  security,  with  two 
sureties,  to  indemnify  him  if  it  should  chance  to  come  to 
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light ;  for  that,  in  that  case,  be  should  be  bound  to  paj  it 
to  the  bearer,  and  would  not  hiaard  the  credit  of  hat 
shop  bj  contesting  it.  The  plaintiff  refused  to  comply 
with  this,  but  offered  to  release,  Ice.  on  being  paid  tbe 
money :  the  defendant  refused  to  pay  with  this  security* 
The  plaintiff  brought  his  bill,  to'  compel  die  defendant  to 
give  him  another  note :  but  the  Chancellor  was  dear,  Mn 
ChihTs  demand  of  security  was  reasonable,  and  accord* 
ing  to  the  known  usage :  and  said,  Lord  Chancellor  King 
bad  told  him,  that,  ha^ng  lost  a  bank-note,  he  applied  to 
the  bank  for  a  new  one,  but,  they  not  accepting  of  bis 
security  alone  for  ^100,  he  was  obliged  to  bring  two 
sureties :  and  the  biU  was  dismissed. 

In  this  ease  we  are  all  clear,  that  the  action  is  weH 
brought:  dierefore  let  tbe  postea  be  delivered  to  the 


plamtiff. 


See  Dyer,  23,  b.  pi.  146,  in  marg. 


THE  KING  agi.  ISHERWOOD.— K.  B. 

On  ^  the  de-      This  was  an  application  for  leave  to  file  an  informa- 

position  of    ^^^  ttgainst  the  defendant,  a  brewer  at  New  Windwor^ 
two  persons,  ^         ®        .  .  ..  ^      »        ^  ,  . 

to  the  offer    for  attemptmg  to  bnbe  one  Goad,  a  fishmonger,  and 

of  a  bribe  by  burgess  of  that  place,  to  vote  for  Mr.  JPox,  at  the  late 

ant  at  an   '    election  for  members  to  serve  in  parliameut  there :  when 

election,  an    Goad  told  him,  he  could  not  vote  so,  for  he  had  ei^aged 

is^tojSS    to  vote  for  Mr.  BmUs  (the  other  candidate),  the  defendant 

offered  him  ^50,  if  he  would  go  out  of  the  town,  and  not 

vote  at  all.    Tliis  was  expressly  sworn  by  Goadj  and  his 
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wifo;  attd  now  m  positively  denied  bj  the  affidavit  of  the        IT^S. 
defendant  alone,  unaccompanied  with  any  other  evidence,   tu^'^,.!, 

This,  his  counsel  urged,  was  a  direct  answer  to  the      ,  ^^' 
charge :  and,  therefore,  as  another  remedy,  by  indictment,      ^qqt% 

might  be  resorted  to,  they  hoped  the  court  would  not  >^y  ^/ 
interpose  in  this  extraordinary  manner.  ^'  ^* 

On  the  other  side,  the  enormity  of  the  transaction,  and 
the  doubt,  at  least,  whether  the  defendant  was  not  guilty, 
seeing  there  were  two  positive  oaths  against  the  single 
testimony  of  the  party  accused,  was  urged  as  a  sufficient 
inducement  for  the  court  to  grant  the  information,  and 
put  the  matter  in  a  way  of  trial.  And  the  cases  of  Rex 
y.  Justice,  and  Rex  v.  Rose,  relating  to  bribery  in  election 
of  officers  of  much  less  consequence  (viz.  a  mayor  of 
Abingdon),  were  relied  on  as  authorities  in  point :  where, 
though  the  charge  was  by  one  witness  alone,  and,  in  the 
nuture  of  it,  attended  with  circumstances  of  improbability, 
and  positively  denied  by  the  accused  party,  accompanied 
by  the  affidavits  of  other  persons,  that  they  did  not  think  • 
hiin  capable  of  committing  such  an  offence,  &c.  yet,  ihe 
charge  being  positive,  the  court  held  it  a  matter  proper 
to  ibe  tried,  and  granted  the  information. 

Lord  Mansfield,  C.  J. 

Any  way  to  obstruct  this  freedom  of  elections,  whether 
byliribing  to  vote,  or  to  forbear  to  vote,  is  a  very  heinous 
offence,  and  proper  for  the  animadversion  of  this  court 
by  information;  but,  as  there  are  other  remedies  (indict- 
memt  at  common  law,  and  the  popular  action  for  £500, 
on  the  ^statute),  the  court  are  not  bound  to  interpose, 
provided  the  scales  hang  even,  which  they  do  not  in  this 
case;  .seeing  here  are  the  positive  oaths  of  two  persons 

*  2.  G.  2.  c.  24. 
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1758.        against  the  single  denial  of  the  accused  person;  tbeveforei 

^^         I  thbk,  the  rule  ought  to  be  made  absolute. 
The  King  * 

^^'  Deniiony  J.  concurred. 

ISHBR- 

J^^  Foster,  J.  ^ 

K.  B.  ^  y/^  qII  knoWy  how  high  party  runs  amongst  countrj- 
gentlemen,  who  compose  grand  juries  at  the  assizes. 
This  court  is  of  no  party,  aud,  I  am  afiaid,  almost  the 
only  place  where  party  does  not  prevail ;  therefore,  it  is 
almost  necessary  we  should  interpose. 

Wilmot^  J.  said. 

The  offence  was  of  so  heinous  a  nature,  as  to  be  truly 
^'  vindice  dignus;^  and  that  the  thunder  of  this  court  ought 
to  be  lanced  against  it.  And  he  seemed  to  be  of  opinion, 
that,  had  the  charge  been  supported  by  one  witness  only, 
and  denied  by  the  defendant,  the  information  ought  to 
have  gone. 

Rule  made  absolute* 


HUTCHINS  Jg^ WHITAKER,  Esq.  and  others.  KB. 

In  trespass       Trespass^  for  taking  eight  geldings,  against  nine  de- 

for  taking  an  fendants,  viz.  two  justices  of  ihe  peace,  a  constable,  a 

excessive        churchwarden,  two  overseers  of  the  poor,  and  three  other 

distress;  ... 

held,  that,     persons,who  aided  inexeciiting  the  warrant  of  distress..  On 

the  plaintiff's  not  guilty,  the  special  matter  was  given  in  evidence,  before 

ir^t.J  ^^    WilleSf  C.  J#,  at  Kingston,  Summer  assizes,  1755  ;  ver- 
m  voovy  Qn 

thestatute  of  diet  for  the  plaintiff,  and  <£ 37.  45.  6d,  damages,  subject 

^  H  q      j!   ^^  ^^^  opinion  of  the  court,  on  the  following  case. 

also  that  averia  caruca,  may  be  distrained  for  a  poors*  rate,  &c. 
l.Burr.S79.  S.C. 
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The  plaintiiF  was  an  inhabitant  of  the  parish  of  Barnes,        i75S. 
iu  Surrey :  a  rate  was  made,  the  28th  of  Juljf^  1 754,  on  the         W«^ 
inhabitants  there,  for  the  relief  of  the  poor,  and  fur  paying  "^tchins 
tradesmen's  bills^  for  repairing  the  parish'houses.    The 
plaintiff's  proportion  was  j£28.  105.  Tlie  rate  was  allowed 
by  two  justices,  and   published  in  the  church  on  the 
1st  of  November.     On  the  2d,  payment  was  demanded  of        K.  B. 
the  plaintiff,  and  refused.      A  warrant  of  distress  was 
issued  by  the  two  justices  on  the  15th  of  November^  and  - 
executed  by  the  other  defendants  on  the  same  day:  when 
they  entered  tne  plaintiff's  stable,  and  distrained  five  geld- 
ings (being  beasts  used  by  him  for  the  plough,  and  cart), 
and  left  notice  of  the  distress  at  his  dwelling-house.     That 
they  afterwards  appraised,  and  sold  the  same;  and  tfie  net 
produce,  after  deducting  charges,  was  JE 1 6,  and  a  fraction; 
io  there  remained  above  £\2  due  of  the  rate.  That  on  the     * 
20th  of  December,  they  distrained  three  more  of  the  plaint- 
iff's geldings,  under  the  same  warrant,  and  appraised,  and 
sold  them  for  £31.  I6s.,  and,  after  deducting  the   re- 
mainder of  the  rate,  and  charges,  paid  the  surplus  to  the 
plaintiff's  son  for  his  use.     Tliat  at,  and  before,  the  first 
distress,  there  were  other  goods  on  the  premises  (besides 
beasts  of  the  plough),  to  a  much  greater  value  than  the 
amount  of  the  rate. 

Mr.  KnowUr,  for  the  plaintiff,  divided  the  case  into 
five  points. 

1.  Whether  the  rate  be  good;  and,  ff  not,  whether 
the  plaintiff  may  avail  himself  of  his  objections  ?  - 

2.  Whether  the  warrant,  not  having  prescribed  any 
time  for  the  sale  of  the  distress  (according  to  27  Geo»  2. 
ch.  20.)  be  not  therefore  void  ? 


ao6 
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3.  Whether  the  secood  distresii  was  justifiable  ? 

4.  Whether  beasts  of  the  plough  may  be  distrained  i 

5.  Whether  the  action  is  maintainable  against  all,  or 
any,  and  which  of  the  defendants? 

1.  This  question  arises  on  43  £/tz.»  which  directs  the 
rate  to  be  weekly,  or  otherwise,  on  every  inhabitant^ 
occupier,  Sec.  Here  it  is  on  the  inhabitants  only,  which, 
upon  this  act,  must  be  confined  to  the  persons  resident, 
and  will  not  inqlude  occupiers,  2  Bids.  354.  2dly.  The 
act  says  weekly,  or  otherwise :  here  the  rate  is  indefinite; 
and  a  standing  rate  cannot  be,  because  they  must  be 
equal,  and  therefore  vary  according  to  circumstances. 
Soli.  526.  And  Holt  determined  a  quarterly  rate  to  be 
bad,  and  that  it  should  be  monthly,  because  of  the  fire- 
quent  changes  of  occupiers,  8cc.  Salk.  532.  Lord  Jtoyai, 
1039.  Case  detennined  on  the  principle  laid  down  in 
Plow.  301. 


These  objections  are  to  the  substance ;  and  therefore 
not  amendable  by  17  Geo.  2. 


2.  The  act  of  27  Gto.  2.  ch.  !20.,  says,  that  justices 
shall  and  may,  in  their  warrant,  limit  the  time  for  selling 
the  distress,  which  is  compulsory,  and  does  not  leave  it 
to  their  discretion.     Carth.  5294'.  and  Skin.  and 

that  Aey  must  pursue  their  power,  appears  by  JEbS.  298. 
Plow.  \fiO.  The  justices  then,  by  granting  this  void 
warrant,  are  trespassers,  and  the  others  are  so  for  execu- 
ting it;  for,  it  not  being  by  virtue  of  iheir  general  juris- 
dtctioD,  bot  under  a  particular  authority,  which  they  have 
not  pursued,  their  warrant  is  no  justification  to  their 
ministers.  Cro.  Car.  394.    Sir.  1002.    8  Co.  121. 


HuTCfllNS 
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S.  Whether  a  second  distress  is  authoriied  bgf  43  EUz.,        1758. 
must  be  etamiaed  by  the  rules  of  the  oommon  hw,  which 
is  the  surest  woj  of  interpreting  general  clauses  of  any 
statute.   At  common  law,  two  distresses  could  not.  be  one      ^^^  ' 

W^HIT- 

aAer  another  for  the  same  thing,  and  the  party  might  hate       ^^  ^^^ 
a  writ  of  recaption.     Cro.  Elix.  13.  Moore^  ?•;  and  this      s^^^y^^/ 
in  all  other  cases,  as  well  as  a  distress  for  rent :  iMtw.        K.  B. 
1532,;  and  here  was  no  pretence  for  it,  seeing  there  were 
other  ^oods  sufficient  on  the  premises.     Thci  warr^t, 
h&ng  once  executedy  lost  its  force,  and  became  as  waste 
paper,. and,  therefore,  was  bo  authority  for  a  second 
distress, 

4s  Beasts  of  the  plough  are  privileged  for  the  nake.  of 
agriculturei  they  ar«  not  distrainafale,  whilst  other  goods 
are  to  be  found,  by  the  statute  de  districtionibus  scaccarii:. 
and  this  Lord  Coke^  in  2  Inst.  188.  says,  extends  to  all 
distressei^  and  to  executions ;  and  is  only  declaratory  of  the 
common  law :  and  the  43  Elk^  giving  a  distress  in  this 
particular  instance,  does  not  introduoe  any  new  law  in 
the  manner  of  distraming ;  as  the  statute  of  Winton  does 
not  extend  to  robberies  in  the  night. 

5.  The  action  is  maintainable  agamst  all  4he  parties : 
and  the  terms  of  the  act  of  24  Gto.  S.,  for  rendering 
jnstices,  and  other  peace  officers,  safe  in  the  eawcution  of 
iwk  office,  have  been  complied  wiA.  1.  The  justices 
have  allowed  a  rate  not  warranted  by  law.  S.  They  have 
issued  a  void  warrant  of  distress,  and  so  have  authorized 
the  trespass*  3.  All  the  others,  are  ministers  in  executing 
a  void  warrant,  made  under  a  particular  jurisdictioD;  and 
again,  by  taking  a  second  distress,  under  colour  of  the 
same  warrant ;  which  could  not  be,  though  the  warrant 
had  been  regular  for  the  first  distress. 
• 

Mr.  Gould,  for  the  defendants. 
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1.  If  the  parties  were  aggrieved  by  the  rate,  fheir 
remedy  is  by  appeal,  not  by  this  action.     Carth.  f(46. 

2.  If  the  justices  ought  to  have  specified  in  their  war* 
rant  at  the  end'of  how  many  days  the  distress  should  be 
sold  y  yet  the  omission  of  that  will  not  make  it  void,  but, 

K.  B.        the  justices  a^e  punishable,  if  it  was  omitted  mato  animo. 


S.  It  is  not  found,  that  the  defendants  knew  at  the 
time,  that  the  first  distress  would  not  be  sufficient  Besides, 
this  is  pro  bono  publico^  a  charity:  and  not  like  a  distress 
for  rent  to  a  private  person,  but  to  be  construed  liberally. 

4.  The  privilege  of  beasts  of  the  plough,  is  only  on 
distresses  for  rent.  Comb.  4i7-  Lord  Raynu  386.  and 
5  Mod. 

Besides,  here  it  is  said,  they  were  used  for  plough,  and 
cart;  now  beasts  for  a  cart  are  not  privileged.  1  Sid.  422. 
2  Keb.  595.    22  Ei.  4.  SO. 

Cut'. 

No  exception  can  be  taken  to  the  rate,  in  this  action, 
but  ought  to  have  been  by  appeal  So  that  the.  pointa 
for  the  next  argument  will  be :  1st,  whether  beasts  of  the 
plough  are  privileged  in  these  kind  of  distresses;  and 
whether  any  modem  cases  are  to  that  purpose;  and  the 
practice  of  late,  on  these  distresses,  hath  not  been  to  take 
them  indiscriminately  I  Sdly,  Whether  a  second  distress 
in  these  cases  be  illegal  ?  Sdly,  If  not,  yet  whether  this 
second  distress  was  not  excessive,  being  of  so  much  more 
than  was  due? 


Standi  for  another  argiuMnt. 
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Eoiter  Term,  31  Geo.  IL  1758.  Hutchins 

agt. 

This  casfe  was  now  ai^ed,  by  Mr.  Stowe^      Vvhit- 
for  the  plaintiff;  and  Mr.  fVilliafm,  for     -^^  ^-^^ 
the  defendants.  K.  B. 

Mr.  Siawe. 

Hie  points  to  be  spoken  to,  are, 

Ist.  Whether  a  second  distress  could  be  taken,  having 
been  upon  the  premises,  when  the  first  was  made  i 

2.  Whether  beasts  of  the  plough  may  be  distrained  in 
this  case,  there  being  other  sufficient  distress  i 

3.  Whether  the  second  distress  was  not  excessive  i 

*  1.  At  common  law,  a  double  distress  could  not  be 
taken.  Cro.  Eliz.  13.  Moore^  7.  Lutw.  1532.  F.  N.  B. 
title  Recaption.     8  Co.  50. 

And  distresses  given  by  the  statutes^  are  to  be  inter- 
preted by  the  same  rules  as  those  at  common  law: 
1  Inst  272:  and  particularly  in  this  case,  because  the 
statute  27  Geo,  II.  c.  20.  allows  the  officer  the  expense  of 
making  the  distress;  so  that  not  only  the  vexation  is 
double,  but  also  a  double  expense  falls  on  the  party 
distrained. 

The  warrant  had  performed  its  office,  when  one  distress 
had  been  made,  sufficient  being  on  the  land  to  answer 
the  whole.  No  authority  shews,  that  a  distress  of  this 
kind  is  entitled  to  any  particular  favour. 

VOL.  II.  p 


Whit- 

AKBR% 
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17J8.  ^^  -^^  common  law,  beasts  of  the  plough  are  not  diff- 

""^  trainable :  1  Inst  47,  a.  So,  by  statute  BlH.S.  de  dis- 
HuTCHiNs   ^„-^^{^^  scdceii,  which  extends  to  executions^2  Inst.  133. 

^^*  Dyer 9  312;  and  this  appears  from  the  words  of  the  statute, 

"  whereon  the  debt  may  be  levied  :*"  whereas,  before  the 
act  of  JV.  3.,  distresses  were  only  pledges,  and  could 

K.  B.  not  be  sold,  therefore  the  word  levied,  must  be  applied  to 
executions. 

The  statute  of  Westm.  2d.,  which  gives  the  elegit,  ex- 
cepts beasts  of  the  plough.    1  Inst.  289.  b.     2  Inst.  133. 

3.  The  plaintiff's  share  of  the  rate  was  <£29.  65. :  the 
first  distress  produced  £21.  9s, ;  and,  after  deducting 
charges,  <£l6.  ds.  7d.  being  applied  towards  answering 
the  assessment,  <£id.  2s,  5d.  only  remsdned:  yet  they  dis- 
trained three  geldings,  value  £37.  16s.,  which  is  three 
times  the  sum  to  be  levied,  and  of  distinct  things ;  so  that, 
in  every  view,  distraining  two  had  been  sufficient ;  and  the 
case  of  three  oxen  for  Id.  8cc.  are  only  put  as  striking 
instances.  1  Ro.  Ab.  674.  1  Inst.  107*  The  court  may 
take  notice,  on  the  face  of  the  pleadings,  that  the  distress 
is  excessive,  fit/.  28  G.  II.  Motr  v.  Mundy,  in  this 
court:  action  for  assault,  imprisonment,  and  taking  away 
eight  oz.  of  gold,  and  100  oz.  of  silver.  Defendant 
justified,  under  a  by-law  of  the  corporation  of  Oxford, 
as  distraining  for  a  penalty  of  6s.  Sd.  The  court  there 
said,  the  distress  appeared  excessive  on  the  face  of  the 
pleadings,  and  gave  judgment  for  the  plaintiff. 

Mr.  Williams,  for  the  defendants. 

Whether  beasts  of  the  plough  were,  in  this  case,  well 
distrained,  is  the  only  question  that  affects  the  first  dis- 
tress:  the  other  two  are  applicable  to  the  second  only; 


K.B. 
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and  that  whad  in  distinct  counts,  as  different  trespasses,        1758. 
and  the  damages  are  entire,  so  that  the  plaintiff  must         ^"-v-^ 
shew,  both  were  trespasses,  or  the  defendants  must  have  **^t^hins 
judgment. 

I  shall  take  the  secpnd  question  first. 

2.  And  this  depends  on  the  statute  43  Eliz.y  which 
creates  a  new  duty,  a  provision  for  the  poor  throughout 
the  kingdom,  and  is,  therefore,  pro  bono  publico.  A  remedy 
for  it  is  given  by  distress,  and  sale,  or  by  imprisonment,  if 
no  distress :  thus  providing  the  most  speedy/and  effectual, 
remedy  that  could  be  invented. 

It  is  a  mere  personal  charge,  and  though  it  arises  in 
respect  of  the  occupation  of  lands,  &c.,  yet  does  not 
arise  out  of  them. 

In  some  respects,  it  is  in  nature  of  a  distress  at  common 
law;  e.g.  a  replevin  will  tie:  yet  it  is  more  like  an  exe- 
cution. 

On  the  side  of  the  plaintiff,  it  has  been  considered 
merely  as  a  distress  at  common  law :  which  being  only  as 
a  pledge,  and  to  remain  unsold,  &c.  till  the  owner 
redeem  it  by  paying,  &c.  the  policy  of  the  common  law 
privileged  beasts  of  the  plough,  and  the  implemeuts  of 
trade,  because,  the  locking  them  up  was  a  public  loss, 
as  ground  might  remain  untilled,  and  people  could 
not  follow  their  trades  without  them ;  and  the  damage 
which  the  creditor  sustained  in  his  private  capacity,  was 
to  yield  to  the  public  good ;  besides,  in  common  law-dis- 
tresses, that  would  be  defeating  the  very  end  of  the  distress, 
as  it  would  deprive  the  debtor  of  the  only  means  he  had 
of  paying  his  debt,  to  wit,  following  his  employment,  and 
earning  money,  &c. 

p2 
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1/58.  But  here  the  case  is  quite  different:  the  distress  may 

w*^         be  sold;  and  this  distress  is  also  pro  bono  publico,  and  the 

UTCHiNS    damage  only  to  the  private  person,  and  that  through  hb 

„/^'  own  obstinacy. 

Whit- 

AKER. 

>^-Y^^^  That  a  difference  may^  be  shewn,  between  distresses 

;    '        for  the  public  good,  and  for  private  persons^  appears 
*    by  1  Lord  Raym.  386.     Sir  T.  Raym.  232.     ^  Lev.  96. 
Cro.Eliz.n\0. 

Mr.  Slawe*s  argument,  that  the  statute  51  ff.$.  extends 
to  executionsi  cannot  be  supported;  and  the  authority 
from  2  Inst.  133.  to  that  purpose,  appears  to  be  one  of 
the  very  few  mistakes  which  thai  excellent  author  has 
committed,  in  tliat  excellent  work. 

That  it  cannot  be  so,  appears  from  these  reasons. 

1.  The  statute  was,  merely,  to  prevent  oppressioa  by 
the  king's  bailiffs,  or  lords  of  leets,  claiming  under  the 
crown ;  the  king,  by  his  prerogative,  having,  at  common 
law,  a  power  to  sell  the  distress ;  and  this  extends  to  cases 
only  where  the  debt  was  levied  by  distress. 

2.  By  that  act,  sheep  are  privileged:  but  daily  ex- 
perience shews,  that  they  are  taken  to  be  distrainable. 

S.  If  it  bad  extended  to  executions,  yet  the  43  Eliz.  is 
a  virtual  repeal  of  it,  in  this  case. 

.  And  if  the  plaintiff  would  have  availed  himself  of  that 
statute,  he  should  have  counted  specially  upon  it,  as  writs 
Bre  formed  upon  it.  Reg.  91.  b.  F.  N.  B.  00.  And  thi» 
was  resolved,  Str.  851.  3  Lev.  4S. 


agt. 
Whit- 

AKER. 
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The  principles  relating  to  distresses  for  rent,  are  not  \J5S. 
applicable  to  cKstresses  for  personal  duties,  which  are  in  W*^ 
the  nature  of  executions :  for,  in  the  former,  the  cattle,  &c.  "^t'chins 
of  a  vtnmger  on  the  land  may  be  taken:  but,  it  is  other- 
M-ise,  in  the  latter.  That  this  is  in  tlie  nature  of  an  exe- 
cution, appears  by  Cases  temp.  W,  III/s  388.  And 
where,  the  proceedings  arc  removed  to  this  court,  before  K.  B. 
the  rate  is  levied,  the  court,  if  they  confirm  it,  levy  the 
money  by  levari  fac. 

The  exception,  in  the  statute  of  Westm.  2d.,  of  beasts 
of  the  plough,  is  a  strong  argument,  that  executions  were 
not  within  51  Hen.  3. 

Daily  practice  ought  to  have  great  weight  against 
arguments  drawn  from  a  doctrine  grown  obsolete,  and 
perhaps  unknown  to  every  parish  overseer  in  England. 

Here  it  was  better  for  the  plaintiff,  that  his  horses 
should  be  taken  than  other  goods,  seeing,  they  are  always 
saleable,  and  no  abatement,  as  on  secondhand  goods. 

It  appears,  by  the  passage  cited  out  of  Sid.  on  the  last 
a^ument,  that  beasts  of  the  cart  are  not  privileged,  and 
here  diey  are  of  the  plough,  and  cart.  And  by  Bract., 
lib.  4.  fol.  274.,  it  appears,  that  oxen  only  were  con- 
sidered as  beasts  of  the  plough. 

1  •  The  cases  cited  of  double  distresses,  are,  where  £lOO 
were  due,  and  the  party  would  distrain  only  for  £50  at  a 
time:  but  here  it  proceeded  from  a  tenderness  not  to 
take  too  much.  Suppose  two  candlesticks  had  been 
taken,  under  an  apprehension,  that  they  were  silver, 
and  they  should  prove  only  French  plate,  surely  the  party 
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might  distrain  again.    It  does  not  appear,  the  defendants 
hnWi  there  were  other  goods  ;  they  might  be  locked  up. 

If  a  sheriff  levies  too  little,  he  may,  at  any  time  before 
the  return  of  the  execution,  take  more,  for  the  command 
is  to  levy  the  debt :  so  is  the  warrant  here,  and,  it  cannot 
be  said  to  have  done  its  office,  till  that  is  done. 


3.  If  the  distress  was  excessive,  the  action  should  have 
been  brought  upon  the  statute,  and  trespass  generally  will 
not  lie.  Str.  851.  3  Lev.  48. 

Upon  the  whole,  I  hope,  that  the  first  distress,  at  leasts 
was  good ;  and  then  the  plaintiff  cannot  have  judgment,  as 
the  damages  are  entire,  on  the  whole  declaration.  That  a 
second  distress  might,  in  this  case,  be  taken,  that  the  whole 
sum  might  be  levied. 

That  the  second  distress  was  not  excessive:  and,  if  it 
had,  the  action  ought  to  have  been  founded  on  the  statute, 
and  not  mere  trespass. 

N.B.  Mr.  fVilliams  alhided  to  3  Salk.  136. 
as  having  determined  the  point  as  to  the 
averia  caruca;  YmX,  as  it  was  no  authority, 
he  did  not  rely  on  it 

E<p/y. 


The  sheriff  cannot  enter  again,  and  take  more  goods,  if 
there  were  sufficient  when  he  first  entered ;  and  in  Moore  7. 
it  is  said  to  be  his  folly,  if  he  does  not  distrain  safficieot 
at  first. 
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After  a  few  day«y  token  to  coa^ider  of  tbe        1^59. 
caise,  Lord  Mansfield  gave  judgment  as        "-v-^ 

foUowS.  HUXCHINS 

Lord  Mansfield,  C.  J. 

Two  questions  were  laid  out  of  the  case  on  the  first 
argument,  so  that  there  now  remain  to  be  determined,        K.B. 
viz. 

1.  Whether  the  horses  here,  being  averia  caruca,  were 
distcainable  under  43  Eliz.,  other  sufficient  distress  being 
then  on  the  premises  P  and  this  goes  to  the  first  distress. 

2.  Whether  the  second  distress  was  lawful,  enough  being 
on  the  premises  when  the  first  was  made  ? 

3.  If  it  was  lawful  in  other  respects,  whetlier  it  was 
not  excessive  P 

1.  On  this  question,  a  great  deal  of  learning  might  be 
entered  into,  relative  to  the  old,  common  law,  distress, 
which  was  a  kind  of  nomine  pe^na,  or  coercion,  in  the 
nature  of  imprisonment  of  the*  party's  body,  to  compel 
the  debtor  to  pay,  but  not,  in  itself,  a  satisfaction.  The 
many  hardships  arising,  in  ancient  times,  on  this  kind  of 
distress,  gave  rise  to  the  statute  of  Marlbridge,  that  the 
creditor  might  not  distrain  greatly  more  than  the  value  of 
the  demand,  which  might  rot,  pr  spoils  without  benefit  to 
either  party. 

The  solid  distinction  is,  that  the  seizure  under  43  Eliz., 
and  such  like  acts,  is  but  in  part  analogous  to  a  distress  at 
common  law,  as  being  repleviable;  but  much  more 
so  to  the  common  law-execution,  because  the  goods 
are  to  be  sold,  as  a  satisfaction  for,  and  in  payment 


AKBR 
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1758.        ^ff  ^^^  demand.    This  is  a  full  answer  to  all  the  argv* 

^--v^        nients  drawn  from  the  ancient,  common  law,  distress.  The 

HuTCHiNS    reasons  to  the  party,  and  the  public,  are  not  the  same  as 

^  '  when  distresses  were  kept  locked  up,  because  then  no 

^^^      use  could  be  made  of  the  cattle,  or  of  the  implements  of 

a  man's  trade. 

But  the  system  of  things  is  now  extremely  different: 
and  though  arguments  drawn  from  that  alone  might  be 
sufficient  to  determine  this  question,  yet  it  does  not  rest 
solely  upon  argument  at  large.  The  case  in  3  Salk* 
though  not  cited  as  an  authority,  is  expressly  in  point: 
that  indeed  is  not  to  be  relied  on ;  but  Holfs  opinion, 
Lord  Rat/m.  386.,  is  full  to  this  purpose. 

The  statute  of  Eliz.  speaks  of  goods  generally,  and 
therefore  is  a  repeal  of  the  statute  of  Marlbridge,  as  to 
this. 

Upon  the  foundation,  therefore,  of  this  being  like  an 
execution,  we  are  of  opinion,  that  the  averia  caruc€^  may 
be  distrained. 

So  there  is  no  objection  to  the  first  distress. 

2.  The  distinction  taken  by  Mr.  WilliamSj  in  his  very 

earned,  and  ingenious,  argument,  is  extremely  supported 

by  law,  reason,  and  convenience :  and  is  this,  that  where 

the  demand  b  of  an  entire  sum,  as  «£lOO,  the  creditor  shall 

not  split  it  into  aliquot  parts,  and  make  distresses  for  two 

£50,  or  five  <£20 ;  but  where  he  distrains  for  the  whole 

sum,  at  the  same  time,  and  takes  too  little  by  mistake^  he 

Lutw.  °^^y  ^^^^  again:  and  the  contrary  would  be  of  serious 

1A32.  consequences,  as  the  value  of  several  thmgSi  as  pictures^ 
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jeweby  8cc.  depends  greatly  on  caprice.  Wkat  infinite  dif-        ]  jss. 
ference  is  there  in  the  value  of  horses:  many  are  not  wordi 
£5,  and  we  have  heard  of  «£  1500  having  been  given. 

Is  the  ^officer,  at  his  peril,  to  judge  of  the  value  of 
themi 

If  what  is  contended  for,  by  the  plaintiff,  under  this 
heady  was  as  he  insists,  the  party  must  then,  in  all  cases, 
take  an  excessive  distress,  that  he  might  be  sure  he  had 
enough. 

Indeed  if  the  party  knew  at  the  time,  that  what  he  took 
was  certainly  insufficient^  it  might  be  a  very  different 
case. 

3.  Whether  this  second  distress  was  excessive,  or  not, 
needs  not  be  determined,  as  we  are  all  of  opinion,  ac< 
cording  to  Sir.  851.,  that  trespass  will  not  lie,  but  case 
on  the  statute  of  Marlbridge. 

As  to  the  case  of  Moir  v.  Mundy^  in  this  court,  H.  28 
G.  II.,  which,  being  trespass,  seems  to  the  contrary ;  it 
depended  on  its  particular  circumstances.  The  distress 
was  held  excessive  on  the  face  of  it,  at  the  time,  because 
gold,  and  silver,  are  the  measure  of  the  value  of  property; 
and  it  was  the  same  as  if  £100,  in  specie,  had  been  dis- 
trained :  but  it  was  laid  down  as  clear,  that,  in  all  other 
cases  of  distress,  except  where  gold,  or  silver,  is  distrained, 
a  general  action  of  trespass  will  not  lie,  but  case  on  the 
statute. 

Whether  the  distinction  taken  in  that  case,  as  to  the 
gold,  or  silver,  was  sufficient  to  warrant  the  determiua* 
tion,  needs  not  be  here  determined. 

Judgment  of  nonsuit -against  the  plaintiff. 


2tt  NOTES  OF  CASES  IN  K.  B.  &b. 


^G  ^11     WORSLEY,  and  anDdier,  assignees  of  SCLADER,  a 

^^  ^!£.   '       bankrupt,  agt.  ISAAC  DEMATTOS,  the  baipioee 

in  a  bill  of  sale  of  the  bankrupt's  stock,  8cc.        K.  B. 


A  deed  This  was  an  issue  out  of  Chancery, 
conveying 

ai/theeTOCts  „,,    ,       ^  .     ,         ^      ..  . 

of  a  trader  to  ^'  Whether  6.  was  a  bankrupt  r  which  was  agreed, 

one  of  his       past  dispute. 

creditors, 

under  which 

possession  2.  If  a  bankrupt,  whether  he  became  so  on  the  2Sd 

^^  °®^„  .     Oct.,  or  not  till  the  13th  Nov.  ? 
taken,  till  it  ' 

became  ne- 
cessary, to         Xhe  cause  was  tried  before  Lord  MansfieUy  C  J.,  and 
ODeration  of  ^  "^^'  shortly,  stated  the  evidence  relative  to  this  last 
Uie  statute ;    question,  to  the  following  effect,  viz. 
is  adjudged 
fraudulent, 
and  an  act  of      The  bankrupt  was  a  brewer,  malster,  and  mealnan; 

bankruptcy,    and  had  a  mill,  and  some  ground  belonging  to  it,  his  own 

scope^of  the   V^V^^^  ^^^  *  ^®™*  ^^  yeuTB,  which  was  mortgaged  to 

ist  Jac.  U      J.  D. :  that  he  employed  an  agent,  or  banker,  in  London, 

l'  ^      4/^7   ^^  answer  his  drafts,  &c. :  that  having  had  disputes,  and 

S.  C.    '       *  broken  off  correspondence  with  his  former  banker,  hej^  in 

July,  came  to  London,to  settle  a  correspondence  of  that 

sort  with  Demattos,  who  agreed,  that  if  he  would  give 

liim  security,  to  indemniiy  him,  as  far  as  d^  1500^  he  might 

be  at  liberty  to  draw  on  him  for  «f  2000.    This  was  then 

agreed  upon,  but  no  particular  security:  that  was  left  to 

the  attorney  employed  by  both  parties,  who  says,  that 

Dematioi  expected  the  security  presently,  but  it  could 

not  be  offered  till  the  deeds  relatii^  to  the  mill,  &c.  were 

got  out  'of  the  former  mortgagee's  hands.     That  this 

could  not  be  done,  nor  the  deed  prepared,  till  Octkr. 
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That|  in  the  mean  time,  DemaUos  paid,  or  made  himself        IJ5S, 
liable  to  pay,  drafts  of  the  bankrupt  to  the  amount  of         ^*«^ 
,^500 :  that  on  esd  Oetbr.,  a  deed  was  made  reciting  the  ^^^^^^^ 
above  agreement,  in  consideration  whereof,  and  of  5s.,  ^ ' 

the  mil],  8cc.  were  assigned  to  the  defendant ;  and,  in  v^-v^^  ' 
fiirther  pursuance  of  the  agreement,  all  the  brewing  K.  B. 
Qtenaib,  fitc,  and  all  the  changeable  stock,  malt,  hops, 
flour,  &c.  are  bargained,  and  sold,  to  the  defendant,  as  a 
security  to  kidemnily  him  for  all  monies  he  should  ad- 
vance on  the  bankrupt's  account.  Tliere  was  a  receipt 
for  the  5s.  eonaderatioo,  indorsed. 

The  bankrupt  contbued  possessed  till  the  13th  Nov. 
when  (hi  contemplation  of  his  intended  bankruptcy),  the 
defendant  took  possession  of  them  by  virtue  of  his  bill  of 
sale,  and,  the  same  day,  S.  committed  an  act  of  bankruptcy 
(as  it  was  agreed  he  should),  by  denying  himself  to  his 
creditors.  So  that  the  only  question  is,  whether  the  deed 
itself,  attended  with  the  above  circumstances,  was,  or  was 
not,  an  act  of  bankruptcy  on  the  2Sd  of  October^  within  the 
meaning  of  1  Jac.  1.  c.  15. :  the  words  there  are, ''  make, 
or  cause  to  be  made,  any  fraudulent  grant,  or  conveyance, 
of  his,  her,  or  their  lands,  tenements,  goods,  or  chattels, 
to  the  intent,  or  whereby  tbeir  creditors  shall,  or  may  be 
defeated,  or  delayed,  from  recovering  tbeir  just  debts/' 

Serjt*  Prime,  for  the  plaintiff.] 

Here  is  fraud  apparent :  no  consideration  but  Ss. : 
no  inventory,  or  valuation,  of  the  goods :  the  bargainor 
continues  in  possession :  these  are  all  badges  of  fraud, 
according  to  Twyne^s  case,  3  Co.  80. ;  and  whether  the 
sale  be  absolute,  or  only  conditional,  makes  no  difference, 
the  mischief  is  the  same. 
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1/58.  Mr.  Gouldy  on  the  same  side. 


The  scope  of  all  the  bankrupt-laws,  id  an  equal  distribu- 
^         '  tion  of  the  effects  among  all  the  creditors,  and,  to  thu  end, 

»^r^  ^j-  they  are  to  be  liberally  interpreted,  and  any  thing  tending 
K.  B.  to  partiality  to  be  discountenanced.  In  the  same  sessions 
of  parliament,  that  the  second  statute  was  made  in  agaidst 
bankrupts,  which  was  that  of  13  Eliz.  (the  first  being  34 
8c  35  H,  8.)the  general  law  against  fraudulent  conveyances, 
on  which  Tw9/ne*a  tase  was  founded,  was  made;  but  the 
legislature  did  not  then  think  fit  to  make  the  execution  of 
such  a  deed  to  be,  of  itself,  an  act  of  bankruptcy :  but  after- 
wards, finding  new  devices  were  invented  to  evade  the 
bankrupt  laws,  this  was,  by  1  Jac.  1.,  declared  an  act  of 
bankruptcy ;  and,  therefore,  if  it  was  a  fraudulent  con- 
veyance by  13  Eliz.j  it  is  now,  by  1  Jac.  1.,  an  act  of 
bankruptcy. 

That  fraud  apparent  needs  not  be  found  by  the  jury, 
but  collected  by  the  court,  appears  from  2  Inst.  1 10.  6  Co. 
76.     Moore,  193.     Sty.  28S. 

2  P.  Wm$.  427.  Small  v.  Oudley,  where,  though  an 
assignment  of  a  particular  part  of  the  bankrupt's  effects 
to  one  of  his  creditors,  just  before,  and  in  contemplation 
of  his  bankruptcy,  in  order  to  give  him  a  preference  with- 
out his  privity,  was  held  to  be  good;  yet  Jekyll^  die 
Master  of  the  Rolls,  «aid,  had  it  been  of  all  his  eflects 
generally  (as  here)  it  would  hardly  have  stood. 

Serjt.  Davy,  on  the  same  side. 

The  Ist  Jac.  is  more  express  than  the  13  Eliz.j  which 
was  the  foundatiop'of  Twyne^%  case,  and,  therefore,  that 
is  an  authority  in  point. 
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WORSLEY 


The  C.  J.  said,  that  Lord  Talbot  having,  in  the  case        1758. 
of  Shepherd  v.  Pool,  held,  there  was  no  difference  (as  to 
personal  chattels)  between  an  absolute,  and  a  conditional, 
sale,  or  mortgage,  of  them;   the  point  came  solemnly  ^     ^* 
^fore  the  coort  of  Chancery,  in  the  case  of  Ryall  v.     x^^   ^^^ ' 
Rolle,  where  the  Chancellor,  assisted  bv  the  Master  of        K«  B. 
the  Rolls,  and  three  judges,  on  the  27th  of  January,  1749, 
confirmed  Lord  Taibat'n  opinion ;  and  said«  it  differed 
widely  from  mortgages  of  real  estates,  because  there  the 
known,  and  constant,  practice,  b,  for  the  mortgagor  to 
contioue  in  possession. 

Mr.  Norton,  for  the  defendant,  observed,  that  no  cases 
had  been  cited  of  acts  of  bankruptcy  on  this  clause  of 
the  statute^  though  there  have  been  several. 

1.  This  is  not  a  fraudulent  conveyance  within  13  Eliz. 

2.  If  it  was,  yet  it  does  not  amount  to  an  act  of  bank- 
ruptcy within  1  Jac.  1. 

The  statute  of  IS  Eliz.  saves  all  deeds  made  bond  fide, 
for  good  consideration. 

This  was  a  fair,  and  honest,  transaction,  for  the  benefit 
of  trade,  and  necessary  to  the  carrying  it  on :  country- 
traders  must  have  correspondents  here.  The  agreement 
in  Jufy,  was  to  indemnify  the  defendant  for  drafts  he 
should  pay ;  upon  the  fiiith  of  which  he  answered  drafts, 
and  the  money  paid  on  them  was  applied  to  satisfy  other 
creditors;  so  here  is  a  valuable  consideration,  and  that, 
bondjide,  paid.  This  is  neither  an  absolute  sale,  nor  is  it 
according  to  mortgages  in  common  cases,  but  by  way  of 
indemnity  against  any  damage  he  might  sustain,  and  there- 
fore it  was  not  necessary  to  appraise,  or  value,  the  goods, 
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because  he  couM  not  be  entitled  to  more  than  a  eom- 
peniation  for  the  damage  he  should  incur :  neither  was 
he  to  have  possession^  till  he  was  damnified;  so  that 
these  things^  which  were  badges  of  fraud  in  J\gyne?s  case, 
are  none  here.  The  quo  animo  must  be  considered;  and 
K.  B.        here  was  no  intent  to  defraud. 

Mr.  Mortotif  on  the  same  side,  cited  Unwin  v.  Olherj 
P.  12  Geo.  2»y  before  Lord  Chancellor  Hardwickcj  from 
a  manuscript  note,  taken  by  Mr.  Justice  Bmthursi,  and 
Mr.  Paul  Jodrell.  A.  being  receiver,  £•  and  C»  wen 
his  sureties :  after  this,  J.  reciting,  that  he  owed  them  so 
much  on  balance  of  account,  and  also  reciting,  that  they 
joined  in  a  recognizance  for  him  as  receiver,  <  assigned 
several  debts  that  were  due  to  him  to  the  said  jB.  and  C.  to 
pay  them  the  money  due  on  the  balance,  and  to  indemnify 
them  for  being  Ids  sureties,  &c.  About  a  month  after 
this,  he  became  a  bankrupt.  Lord  Chancellor  held,  the 
bill  of  sale  ought  to  stand ;  and  that  being  by  way  of 
indemnity  to  his  sureties,  it  was  for  good  consideradon ; 
and,  in  fact,  by  the  principal's  bankruptcy,  they  became 
answerable  on  the  recognizance. 

The  C.  J.  observed,  that  this  case  was  imperfectly 
stated  (not  shewing  how  it  came  before  the  court,  whether 
on  petition,  or  bill),  and,  therefore,  was  no  authority, 
further  than  that  it  proved,  that  being  surety  for  another, 
was  a  good,  consideration  for  a  bill  of  sale  to  indemnify, 
&c.,  and  that  choses  in  action  might  be  assigned  for  that 
purpose :  but  then  they  must  (accordii^  to  the  opinioa 
in  Ryall  v.  Rolle),  be  delivered  over  to  the  bargainee  as 
fiir  as  tlieir  nature  allows ;  as  for  example,  bonds  must 
be  delivered  to  him,  and  assigned.  In  cases  of  book- 
debts,  notice  must  be  given  to  the  debtors.  And  he  said, 
he  did  not  know  anv  case  where  it  had  been  determined, 


NOTES  OP  CA&fiS  IN  K.B.  tic.  333 

that  a  debtor's  assigiMiig  till  kis  effects  generaUy  to  lOM        1756. 
creditor^  in  preference  to  all  the  rest,  had  been  h^  good.  ,^^  ^"^^'^ 

Stands  for  the  opinion  of  the  court.  ^^' 

Dbmattos. 

On  the  7th  of  February,  judgment  was  given^  to  the      ~vr^^ 
following  effect^  by 

Lord  Mansfield,  C.  J. 

We  are  all  of  opinion,  that  the  evidence  I  stated  on  the 
argument,  may  be  resolved  to  the  following  case,v/2.: 

James  Davies,  an  agent  of  Dematlos,  knowing  that 
Sclader  was  in  debt,  and  could  not  carry  on  trade  with- 
out a  person  in  London  to  draw  upon,  for  that  purpose 
negotiated  an  agreement,  in  July^  1156,  between  the 
bankrupt,  and  Demattos,  that  Demattos,  should  pay 
Sclader^s  drafts,  on  having  a  security.  The  nature,  and 
terms,  of  which  agreement,  and  security,  appear  by  a 
deed,  executed  the  23d  of  October,  which  was  procured 
by  Davies,  and  Whitehead  (another  agent  of  Demattus) 
and  witnessed  by  them,  and  one  SiUs,  who  was  also  agent 
toD. 

In  consequence  of  the  agreement  in  July,  the  bank- 
rupt, on  the  8th  of  October,  drew  a  bill  on  Demattos,  by 
authority  from  him,  for  <f  200 ;  which,  in  order  to  give  it 
credit,  was  made  payable  to  Davies,  and  indorsed  by  him. 

On  the  23d  of  Oct,,  a  like  bill  was  drawn  by  Sclader  on 
Demattos,  payable  to  Whitehead,  or  order,  and  indorsed 
by  him. 

Demattos  personally  knew  at  this  time,  that  the  bank- 
rupt's affiiirs  were  in  confusion,  and  therefore  hired  Sills, 
and  sent  him  into  the  country,  to  be  the  bankrupt's  book- 
keeper, who  having,  by  the  20th  of  Oct.,  examined  the  bank- 
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1758.  rupt's  books,  and  made  hiiDself  master  of  the  then  state 

WoRSLEY  ^^  ^^  affairs,  on  the  2Sd  of  Oc/.,  the  deed  m  question  was 

aet  prepared,  executed,   and  witnessed,  as  I  before  men- 

Demattos.  ^^"^• 


K.  B. 


The  deed  was  an  indenture,  between  the  bankrupt,  of 
the  one  part,  and  Dematios,  of  the  other  part;  and, 
after  deducing  5/s  title  to  the  leasehold  estate  therein 
mentioned,  and  his  right  to  redeem  the  same  on  payment 
of  ^1000,  and  interest,  due  by  mortgage  to  Jami$ 
Deofie;  it  goes  on,  **  And  whereas  the  said  bankrupt, 
being  concerned  in,  and  carrying  on,  divers  branches 
of  merchandize,  and  having,  on  that  account,  frequent 
occasions  to  remit  money  to,  and  from,  London^  hath  re- 
quested Deniaitos  to  be  his  agent  for  that  purpose,  to 
which  D.  hath  consented ;  therefore,  in  order  to  in- 
demnify him  for  so  doing,  the  said  Sclader  hath  agreed 
to  assign  the  leasehold-premises,  and  also  all  hit  stock, 
used,  and  employed,  in  his  trade  of  a  brewer,  maltster, 
comfactor,  miller,  and  mealman,  to  D.,  his  executors, 
administrators,  and  assigns.  It  was  witnessed,  next,  that 
for  the  considerations  aforesaid,  and  in  consideration  of 
5j.,  the  bankrupt  assigned  the  said  leasehold  premises, 
and  also  all  his  stock,  utensils,  and  other  things,  used, 
employed,  &c.  in  the  said  several  trades,  consisting  of 
coppers,  &c. :  and  also  all  that  his  changeable  stock, 
consisting  of  debts,  horses,  carts,  &c.  and  all  other  goods, 
commodities,  &c.  belonging  to  the  said  trades,  or  any  of 
them;  and  all  his  right,  title,  &c.:  habendum  to  Demattos^ 
his  executors,  administrators,  and  assigns." 

Proviso,  that  if  Sclader  should  answer,  pay,  and  mske 
good,  &c.  all  sums  of  money  paid  by  Demattos,  on  any 
bills,  drafts,  8cc.  drawn  by  the  bankrupt,  and  indemnify 
D,  in  respect,  then  the  deed  to  be  void. 
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CovenaDty  that  if  any  breach  should  be  made  in  the        1758. 


ORSLEY 

agt. 

OS. 


jmviso,  then,  and  from  thenceforth^  Demattos  might 
peaceably  enter  into,  and  enjoy,  and  receive  the  rents  of 
the  leasehold-premises,  during  the  term,  and  also  have,  p.     "**\ 
and  take»  absolutely,  to  his  own  use,  the  premises  last  be-     ...^-v^ 
fore  assigned  (vix.  the  stock,  &c.) :  covenant  for  furtlier,        K.  B. 
and  more  absolute,  assurances. 

The  bankrupt  continued  in  possession  of  all  the  pre- 
mises, after  the  execution  of  the  deed;  and  Davits  took 
occasion  to  tell  the  creditors,  that  the  bankrupt  would  do 
wellf  for  he  had  recommended  him  to  two  good  men, 
whom  he  had  secured  by  a  mortgage  of  his  leasehold- 
premises;  but  said  nothing  of  the  assignment  of  his 
general  effects. 

On  the  11th  of  Ntyo.^  Sclader  told  Davies^  and  Sills, 
that  he  could  not  stand,  and  asked  them  what  he  should 
do :  and,  upon  their  advice,  he,  that  day,  gave  possession 
of  all  his  efiects  to  Davies,  as  agent  to  Demattos,  and 
Davies  set  out  for  London.  On  the  next  day,  tlie  bank- 
nipt  ordered  SUls  to  deny  him'  to  his  creditors ;  on  the 
J  3th,  he  was  accordingly  denied,  and  the  reason  given 
was,  that  it  was  in  order  to  make  an  act  of  bankruptcy,  . 

Tliat,  at  the  time  of  this  act  of  bankruptcy,  the  bank- 
rupt had  no  other  property,  or  effects,  of  value,  whatso- 
ever, besides  those  which  were  comprised  in  the  deed, 
and  delivered  up  to  Davies,  as  above. 

After  the  13th  of  Nov.,  Demattos  paid  the  drafts  in- 
dorsed by  Davies,  and  Whitehead. 

The  jury  were  clear,  Sclader  was  a  bankrupt ;  but,  as 
to  the  time  when^he  became  so,  they  submitted  it  to  the 
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opinion  of  the  court,  viz,  whether  the  postea  should  be 
marked  23d  of  Oct.  (when  the  deed  was  executed),  or 
13th  of  Not?. 

It  was  truly  said,  upon  the  argument,  that  all  the  bank- 
rupt-laws ought  to  be  taken  together,  and  considered  as 
making  one  system  of  laws,  to  be  expounded  favourably 
for  creditors^  and  to  suppress  frauds ;  and  whether  deeds 
are  fair,  or  fraudulent,  is,  almost  always,  a  question  of  law 
upon  the  facts. 

A  mortgage,  by  way  of  indemnity,  we  all  agree,  is  a 
good  consideration,  as  between  the  parties;  but  though 
it  be  a  fair  transaction  as  between  them,  yet  it  may  be 
fraudulent  against  third  persons,  by  covin,  or  collusion. 
As  for  instance :  a.  purchasor  in  a  registering  county, 
forgets  to  (register  his  deeds;  J.  6*.  knowing  of  these, 
(either  personally,  or  by  his  agent),  purchases  the  same 
estate  for  a  full,  valuable,  consideration,  and  registers  his 
deed :  this  is  fraudulent  against  the  first  purchasor,  and 
J.  S.  shall  not  take  advantage  of  it. 

A  person  knowing,  that  a  debtor  owes  money  upon  a 
judgment,  buys  the  goods  for  a  valuable  consideration, 
in  order  to  prevent  their  falling  into  the  hands  of  the  judg- 
ment-creditor; this  is  a  fraud  against  him. 

So  where  an  executor  is  known  to  be  wasting  his 
testator's  assets,  and  a  person  buys  them  fraudulently, 
though  at  a  full  price,  in  order  better  to  enable  the  exe- 
cutor to  defraud  the  creditors,  he  will  be  answerable 
for  them. 


So  is  the  case  of  niarriage*brokage-bonds,  founded  on 
secret  contracts,  and  all  other  cases  where  third  peisons 
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maj  be  injured  consequentially:   but  I  have  iostanced       1758. 
only  in  such  as  have  been  solemnly  detennined.  „^  ""^ 

WORSLEY 

In  Twyne^  case  (though  that  was  a  criminal  pros^  j.    ^^' 
culion),  a  transaction  of  this  sort  was  held  fraudulent.  ^^attos. 


As  to  all  the  premises  contained  in  this  deed  (except 
the  leasehold)^  it  could  not  have  the  eflFect  of  a  convey- 
ance, as,  by  the  express  terms  of  the  deed,  the  bankrupt 
was  to  continue  in  possession,  and  act  as  owner. 

The  creditors  trusted  to  the  bankrupt's  visible  stock, 
and  to  the  bankrupt-laws,  by  which  he  could  not  mort- 
gage^ or  selly  them,  to  prevent  an  equal  distribution 
amongst  his  creditors,  in  case  he  should  fail ;  therefore 
they  were  imposed  upon,  and  deceived,  by  fictitious  cir- 
cumstances, and  secret  transactions,  and  by  Dematios* 
own  agents :  for,  to  deceive  more,  tlie  bills  were  payable 
to,  and  indorsed  by  Davies  and  Whitehead:  Davies  de- 
clared he  would  do  well,  &c. ;  and  mentioned  the  mort- 
gage of  the  leasehold-premises,  but  suppressed  the  other 
part  of  the  security,  which  included  the  stock. 

The  trust  put  in  Sclader  was,  that,  when  he  could 
stand  no  longer,  he  should  give  possession  to  Dames,  and 
commit  an  act  of  bankruptcy. 

From  the  nature  of  the  fund,  possession  could  not  be 
intended  to  be  taken,  till  immediately  before  an  act  of 
bankruptcy  was  committed,  for,  when  he  was  stripped  of 
all  bis  stock  in  trade.  Sic,  a  bankruptcy  must  necessarily 
be  the  immediate  consequence. 

Sills  was  placed  to  watch  over  him :  when  he  could 
stand  no  longer^  he,  agreeably  to  the  confidence  retposed 

Q2 


K.  B. 


WORSLET 

Demattos. 
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IJ&B  m  him,  gave  notice  to  Whitehead,  and  Davie$,  and  thej 
took  possession  for  Demattos.  This  shews  plainlyi  that 
all  parties  were  aware,  that  possession  was  necessary; 

._  ^ and  their  intent  was  to  ev^de  the  statute  of  21  Jac.  U 

c.  19. :  for  that  measure  of  the  delivery  of  possession,  wan 

K.  B.        instantly  taken,  without  any  other  advice. 

Let  us  then  consider  the  case  in  two  great  views^ 

1.  In  respect  of  the  end  designed  by  this  deed* 

2.  In  respect  of  the  means  for  attftinbg  that  end. 

t.  The  end  proposed  was,  tha^  in  cask  Stlader  became 
a  bankrupt,  his  whole  estate  should  be  vested  in  De* 
matios,  to  secure  his  whole  demand.  The  preference 
aimed  at,  is  fraudulent,  and  unlawful,  as  against  the  other 
creditors.  If,  after  the  conference  between  Schder,  and 
Davies^  and  Whitehead,  on  the  1 1th  of  Navetnber,  the  deed 
had  been  executed,  when  Sclader  was  determined  to  com* 
mit  an  act  of  bankruptcy  (and  that  is  as  fair  a  light  as  it 
can  be  put  in),  still  it  would  have  been  fraudulent,  and 
wilawful,  and  an  act  of  bankruptcy.  Such  preference 
would  be  a  fraud  npon  the  whole  bankrupt-laws,  and 
defeat  the  two  main  eiids  of  them :  which  are, 

1st.  The  right  the  creditors  have  to  the  management, 
and  dbposa^  of  die  bankrupt's  estate,  and  effects* 

2dly.  An  equal  distribution  amongst  them. 

1st  The  creditors  have  a  right  (under  the  direction  of 
the  commissioners,  and  control  of  the  great  seal),  to 
choose  assignees  for  managing  the  estate :  but,  when  such 
a  deed  as  this  is  made,  oiall  his  estate,  to  a  favourite,  and, 
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therefore,  friendly^  creditor,  this  privilege  is  taken  fr9iii        J756, 
the  other  creditors,  and  even  the  books,  and  papers,  are  _^  ^"^^ 
kept  from  them. 


2dly.  The  equal  distribution  of  his  effects  was  directed 
by  21  Jac.  1.  c.  19*,  and  has  been  anxiously  provided  for  K.  S« . 
by  all  the  succeeding  statutes,  seeing  the  great  mischief 
that  would  arise  to  trade,  if  priority,  and  secret  liens,  were 
allowed  amongst  the  creditors  of  the  bankrupt,  whose 
situation  is  widely  different  from  that  of  persons  who  are 
not  traders,  nor  subject  to  the  bankrupt-laws.  To  this 
end,,  therefore,  creditors  by  judgment,  statute,  recog- 
nizance, bond,  or  other  specialty,  or  attachment  by  the 
custom,  unless  execution  be  actually  executed,  are  put 
exactly  on  the  same  footing  with  other  common  cre<p 
ditors,  as  all  equally  trust  Iiis  personal  credit,  and  confide 
in  that,  and  not  their  other  securities,  seeing,  they  do  not 
proceed  to  carry  them  into  execution. 

The  conveyance  of  any  personal  chattels  of  a  trader, 
by  way  of  security,  and  yet  leaving  the  possession  in  him^ 
falls  exactly  within  the  same  reason.  Land,  indeed,  may 
be  held  by  the  mortgagee,  by  virtue  of  the  title,  though 
the  mortgagor  continues  in  possession ;  but  it  cannot  be 
so  of  personal  chattels,  for  the  possessor  n^ust  be  the  visible 
owner^ 

Suppose,  just  before,  and  in  contemplation  of  an  in- 
tended bankruptcy,  such  a  deed,  of  all  his  effects,  was 
made,  and  possession  instantly  delivered,  this  would  still 
be  an  undue  preference,  and  must  be  unjust,  if  not  cor^ 
rapt  Nay,  if  on  trust  to  pay  all  his  creditors,  except 
one,  equally,  this  would  be  as  bad,  as  was  lately  deter* 
mined  by  Lord  Hardwicke,  in  a  matter  which  came  on 
before  him  at  LincMs  Inn  hall,  the  31st  of  /u/y,  1755, 
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K.B. 


ex  parte  Gayner,  a  bankrupt.  The  ca^e  was  thus :  Gayner^ 
a  merchant  at  Briitol^  had  a  parcel  of  gmger  consigned 
to  him  from  a  correspondent  abroad,  to  the  value  of 
<£2500.  He,  being  in  declining  circumstances,  insisted,  it 
was  not  sent  by  his  orders,  and  that  be  would  not  recrive 
it  otherwise  than  as  a  factor ;  but,  after  a  litigation,  he  wms 
obliged  to  accept  it  on  his  own  account.  After  this,  on 
the  7th  of  June,  1755,  he  executed  two  assignments  of  his 
effects  to  some  of  his  creditors,  as  trustees  for  themselves, 
imd  his  other  creditors.  The  first  deed  was  of  all  Ass 
effects  (except  household-goods,  watches,  plate,  bills  of 
exchange,  inland  bills,  promissory  notes,  and  cash  then 
by  him),  and  was,  in  trust,  to  pay,  and  distribute,  the  pro* 
duce  equally  among  all  Iiis  creditors,  except  Ford  (the 
person  who  had  litigated  the  matter  with  him  about  the 
ginger).  This  deed,  however,  was  immediately  cancelled, 
the  trustees  declining  to  act  under  it;  whereupon  the 
second  assignment  was  made  to  other  trustees,  who  under- 
took it ;  and,  in  the  interim,  the  makers  of  the  first  deed 
considering,  that  a  conveyance  of  all  his  effects  might  be 
too  much,  and  thmking,  that  the  exception  did  not  go  far 
enough  in  the  other  deed,  they  now  except  the  ginger ; 
and  likewise  considering,  that  the  excepting  Ford  by  name 
would  have  a  fraudulent  aspect,  they  now  made  the  trust 
for  payment  of  the  several  creditors  named  in  a  schedule 
(which,  in  fact,  were  all  the  creditors^  except  Ford).  On 
the  9th  of  June,  Gayner  committed  an  act  of  bankruptcy, 
by  denying  himself.  Ford  insisted,  he  alone  had  a  right 
to  the  assigneeship,  as  all  the  other  creditors  had  come  in 
under  the  deed ;  however,  the  others  voted  in  the  choice  of 
assignees,  whereupon  Ford  petitioned,  8u:.  Lord  Hard' 
wicke  was  clear,  that  this  preference  of  all  the  other 
creditors,  in  exclusion  of  Ford^  and  done  in  contemplation 
of  an  intended  bankruptcy,  was,  itself,  an  act  of  bank- 
ruptcy ;  and,  therefore,  unless  they  would  sign  their  con* 
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sent  in  the  secretary's  book^  to  deliver  up  the  deed  as         1758. 
fraudulent,  he  ordered^  Ford  should  have  the  sole  choice    ^  ^"^^ 
of  assignees ;  which  was  all  he  could  do,  as  they  had  a 
right  to  have  it  tried  at  law,  whether  this  deed  was  frau-  jjgjj .  pj.-.^ 
dulent,  or  not :  however,  all  the  counsel  concerned  were     ^^^p^^'■%^. 
so  clear,  that  they  did  not  ask  for  a  trial  at  law ;  but  the        ^*  ^ 
deed  was  given  up,  and  all  the  creditors  came  in  und^ 
the  commbsion. 

It  is  observable  here,  that  the  framers  of  that  deed 
seemed  to  have  taken  it  for  granted,  that  a  conveyance  of 
all  his  effects  would  have  been  within  the  statute,  and, 
therefore,  they  colourably  excepted  certain  parts;  but 
that  contrivance  did  not  prevail  so  far  as  to  admit  of  an 
argument. 

There  is  a  great  difference  between  conveyances  of  all, 
and  of  part  only ;  the  latter  may  be  public,  fair,  and 
honest;  and,  if  done  fairly,  and  immediately  carried  into 
execution,  may  be  good.  And  as  the  party  may  sell,  so 
may  he  transfer  part  by  way  of  indemnity ;  but  a  convey- 
ance of  all  must  be  either  fraudulent,  and  with  a  secret 
trust,  and  leaving  the  vendor  in  possession,  or  an  im- 
mediate bankruptcy  must  ensue. 

It  has  been  strongly  insisted,  upon  the  argument,  that 
a  trader  may,  in  contemplation  of  an  act  of  bankruptcy, 
c<m\eypart  of  his  effects  to  a  just  creditor,  to  give  him  a 
preference.  This  point  is  not  necessary  to  be  determined 
in  the  present  case,  as  here  is  a  conveyance  of  all :  but  I 
cannot  help  taking  notice,  that  I  know  of  no  such  pro- 
position yet  established,  much  less  in  the  extent  in  which 
it  was  laid  down. 

The  cases  relied  on  were,  1.  Cock  v.  Goodfellow.     2, 
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1758.       Jacob  V.  Shepherd.    3.  Small  v.  Oudlejf.    4.  Vnwin  r. 
•,,  '^"^'^        Oliver. 

WORSLET 

TV  In  Cock  V.  Goodfeliow,  which  is  well  reported  in 

-L^EM  ATT08  t^  '  » 

.^    ,_^   *  Lucas,  the  fact  gave  rise  to  no  question,  us  Mrs.  Cock 
K.  B.        was  solvent  at  the  time.  . 

Jacob  V.  Shepherdy  is  not  truly  stated  any  where  m 
print.     It  was  as  follows : 

Lee,  the  bankrupt,  a  Turky  merchanti  executed  a 
deed,  on  the  8ih  of  June,  1709i  thereby  conveying  certain 
particular  goods,  then  in  the  hands  of  his  factor,  WiUiam 
Snell,  in  trust  to  apply  the  same  in  satisfaction  of  a  debt 
of  ^1500  due  to  himself,  then  a  debt  of  <£l551  to  George 
Morley,  and,  out  of  the  residue,  to  pay  such  of  the 
creditors  as  the  said  Lee^  by  consent  of  Morley,  should 
name ;  and,  if  any  surplus  should  remain,  after  Snell,  and 
Morley,  and  the  creditors  for  whose  debts  they  were  bail 
for  the  bankrupt,  should  be  discharged,  to  pay  it  to  the 
bankrupt  On  the  1 6th  of  December,  i^nd  20th  of  January, 
he  directed  the  trustees  to  pay  particular  debts. 

On  the  1 1th  of  February,  he  became  a  bankmpt.  The 
trusts  of  the  deed  of  June,  1709,  were  openly  carried  into 
execution,  as  soon  as  the  d^ed  was  niade,  so  that  no  ques- 
tion did,  OF  could,  arise,  in  that  case,  on  this  clause  of  Si 
Jckc.  1.  Put  a  bill  was  brought  by  the  assignees,  that 
the  trustees  might  account  with  them :  and  it  was  founded 
on  two  suggestions:  1st  That  the  deed  was  a  fraud  on 
the  bankrupt,  in  tying  up  the  payment  to  such  creditors 
as  Morley  should  name.  Sdly.  As  an  imposition  on  die 
other  creditors,  and  a  fraud  on  the  bankruptJaws. 

On  the  16th  of  June,  1725,  the  cause  coming  on  to  be 
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heard  before  Sir  Joicph  JekjfU^  he  took  time  to  consider        175B. 
of  it|  and  ordered  all  the  pleadingSi  and  deedf^  to  be  left  m^"^^ 
with  him  in  the  mean  while;  and  at  length,  viz.  in  De- 
cember following^  delivered  his  opinion.  D  KM  ATT 

1st.  He  was  of  opimon,  diere  was  no  fraud  on  the       K«  B. 
bankrupt  himself,  as  the  parties  were  feir  creditors;  and 
as  Lee  could  not  set  aside  the  deed  on  that  ground,  neither 
could  his  creditors,  who  stood  in  his  place  in  that  respect 
But, 

2dly.  On  the  second  ground,  he  was  of  opinion  with 
the  plaintiffs.  He  declared  the  deed  to  be  fraudulent, 
and  an  imposition  on  the  general  creditors ;  and  thought 
it  so  strong  a  case,  that  he  ordered  it  to  be  set  aside,  with 
costs,  to  be  paid  by  the  creditors  claiming  under  it. 

In  this  determination  he  was  right  as  to  the  justice  of 
the  case,  but  mistaken  as  to  the  manner  of  relieving  the 
creditors ;  for  there  b  no  such  thing  as  a  deed  fraudulent 
io  Chancery  in  cases  of  bankrupts ;  but,  if  such  circuuir 
stances  attend  it  as  would  make  it  fraudulent  in  other 
cases,  it  is,  ipso  facto,  an  act  of  bankruptcy. 

On  an  appeal,  therefore,  to  Lord  Chancellor  King,  on 
the  6th  of  August,  1726,  he  took  the  distmction  I  have 
mentioned,  diatdie  deed  might  be  fimuduleut,  but  that  the 
court  of  Chancery  could  not  decree  it  fraudulent,  but  it 
must  be  void  at  law;  and  accordingly  he  directed  an 
issue  to  try,  whether  the  execution  of  the  deed  of  the 
3th  of  June,  1 709,  w&s  an  act  of  bankruptcy,  or  not ;  and 
the  jury  finding^  that  it  was  not,  but  that  he  became  a 
bankrupt  on  the  1 1th  of  February,  Lord  King  established 
the  deed. 
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It  is  observable  that  Sir  Joseph  Jekyll  was  so  struck 
with  the  appearance  of  fraud  on  the  face  of  this  deed, 
that  he  ordered  it  to  be  delivered  up ;  and  Lord  King's 
establishing  it  afterwards  was  only  in  consequence  of  the 
jury's  finding  it  not  to  be  fraudulent;  and  they  might 
K.  B.  have  many  reasons  to  induce  diem  to  it ;  but  the  evidence 
not  being  preserved  in  any  part  of  the  proceedings,  can- 
not now  be  got  at.  It  was  an  agreement  only  as  to  part 
of  his  effects,  and  that  immediately,  and  openly,  carried 
into  execution.  It  does  not  appear,  that  he  then  thought 
of  a  bankruptcy;  on  the  contraiy,  one  ground  for  relief 
was  a  fraud  upon  Mm ;  and  it  is  probable,  he  might  be 
frightened  into  it  by  their  threatening  to  sue  him. 

The  case  of  Small  v.  Ondhy  happened  very  soon 
afterwards ;  it  is  best  reported  in  2  P.  Wms.  437,  though 
nowhere  perfectly.  It  came  on  before  Sir  Joseph  Jekytlj 
4th  of  Dec.,  1727,  and  was  as  follows : 

Small,  the  plaintiff,  on  S^L  21st,  1720,  to  accommodate 
J.  and  D.  Noreourt,  goldnniths,  and  partners,  with  a  sum 
of  money,  for  which  they  were  then  much  pressed,  trans- 
ferred to  them  ^500  South  Sea-stock  (which  diey  after- 
wards sold  for  if  1800),  and  they  agreed  to  replace  the 
stock  in  a  week,  or  ten  days,  at  the  farthest ;  but,  declining 
in  their  circumstances,  they,  on  Sept.  29th,  assigned 
to  the  plaintiff  all  their  interest  in  the  wine-trade  (worth 
about  JPSOO).  Whether  this  was  an  act  of  bankruptcy, 
or  not,  he  (according  to  Lord  JTing's  determination  in  the 
former  case)  sent  to  be  tried  at  kw;  and  at  last  decreed 
in  favour  of  the  deed  (in  consequence  of  the  verdict), 
though  strongly  against  his  own  opinion,  as  appears  from 
his  reasons,  reported  in  P.  fVms. ;  yet  this  was  a  fraud 
on  Small,  not  on  the  creditors;  and  the  £iSQO  of  his 
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money  went  b  payment  to  the  creditors,  and  all  he  got        1758.    ' 
for  it  was  a  security,  worth  about  ^300. 


WORSLBY 

The  4th  case,  viz.,  Unwin  ▼•  Oliver,  is  not  entered  in  ^^ 
the  secretary's  book  (which  is  what  often  happens):      »_,    ^_^ 
however,  I  have  a  fuller  note  of  it  than  that  cited  at  the       K.  B. 
bar. 

That  was  an  assignment  of  certain  debts  specified  in  a 
schedule,  in  trust,  to  indemnify  his  sureties.  And  there 
the  bankruptcy,  which  was  set  up,  did  not  happen  till  a 
month  after  the  deed.  So  no  question  arose  on  diis  clause 
of  21  Jac.  I. ;  and  possession,  as  far  as  die  nature  of  the 
thing  would  admit,  being  delivered,  agreeably  to  the  r»» 
solution  in  Ryatt  v.  RoBe  ;  and  there  being  no  suggestion, 
that  it  was  made  in  prospect  of  an  immediate  bankruptcy ; 
Lord  HardwkTce  held,  that  indemnity  was  a  good  con- 
sideration, and  that  the  deed  ought  to  be  established, 
unless  the  parties  could  impeach  it  at  law. 

2.  But,  ^ly,  supposing,  for  argument's  sake,  that  a  man 
may  immediately  before  a  bankruptcy,  legally  and  pro- 
perly assign  over  all  his  effects,  in  order  to  giife  a  prefer- 
ence to  some  of  his  creditors,  yet,  in  this  case,  the  means 
used  are  fraudulent  By  his  continuing  in  possession,  , 
a  false  credit  was  given  to  the  bankrupt.  The  second 
argument  of  fraud  in  Tmyn^^  case  was,  that  be  continued 
to  keep  them  as  his  own. 

There  were  three  cases  cited,  upon  the  aigument,  to 
shew,  that  the  mortgagor's  keepii^  possession  would  not 
infer  fiiiud,  as  the  vendor's,  in  an  absolute  sale,  would. 

Ist.  Meggot  V.  MilU,  1  Lord  Raym.  286,  which  proves 
the  direct  contrary.    And  Holi  said,  had  it  been  to  any 
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other  creditor,  it  had  been  bad,  but  there  he  was  con- 
sidered as  landlord,  or  original  owner,  and  as  letting  the 
goods  with  the  house* 

Sd.  Is  in  Free,  in  Chan.  2SS. ;  but  that  was  not  the 
case  of  a  bankruptcy,  and  is  distinguished  by  the  Lord 
Chancellor  from  the  case  of  a  bankruptcy ;  which  makes 
an  end  of  it. 

I  Atk.  165.  Sd  Was  the  case  of  Byall  v.  Rolle :  but  there  the  act 
of  bankruptcy  relied  on  was  long  subsequent  to  the  mort- 
gages, and  die  asngnees  did  not  care  to  carry  the  bank- 
ruptcy back  so  far;  but,  if  they  had,  the  presumption  of 
fraud  would  have  been  disproved  in  diat  case.  Hie  same 
things  had  been  mortgaged  six  times  over,  and  each  time 
for  as  much  as  the  whole  were  worth.  There  the  pardes 
relied  on  their  security  as  a  mortgage,  considering  it  in 
the  light  of  mortgages  of  real  securities :  they  left  the 
goods  in  the  mortgagor's  hands  dll  after  the  bankruptcy, 
so  that  they  mistook  the  law,  but  did  not  offer  to  evade 
it.  But  here,  die  parties  knew  the  law;  and  that,  agree- 
ably  to  that  case,  possession  of  personal  chattels  was 
necessary,  whedier  it  was  a  mortgage,  or  an  absolute  sale 
of  them. 

Two  general  objections  have  been  taken  to  this  way  of 
determining,  for  the  inconvenience  that  will  arise  to  trade. 

1.  That  it  will  confine  trade,  if  persons  may  not  secure 
their  creditors  by  a  mortgage  of  part  of  their  stock,  with- 
out giving  up  the  possession. 

(Answer.)  It  has  been  the  policy  of  all  the  bankrupt 
laws,  since  21  Jac.  1.,  to  level  all  the  creditors  who  have 
not  got  such  a  pledge  in  dieir  possession  as  cannot  be 


D«MATT09. 
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taken  from  them,  and  not  to  suffer  a  few,  under  a  secret,  1753. 

fraudulent,  lien  on  the  effects,  of  which  the  bankrupt  was  ^^v^ 

the  visible  owner,  to  swallow  up  aU,  which  would  certainly  Worsley 

be  a  greater  damp  upon  trade.    If  goods  are  actually,  and  ^     ^^  * 
openly,  delivered  to  one  creditor  in  preference,  there  is 

no  injury  done,  because  none  are  injured  by  a  fiiUe  K.B. 
credit ;  and  his  creditors  trust  him  to  sell. 

Upon  mortgages  of  real  estates,  the  title-deeds  being 
in  the  hands  of  the  mortgagee,  protect  him,  and  hinder 
the  mortgagor  from  impiosing  upon  others:  but,  in  the 
case  of  personal  chatteb,  they  may  be  mortgaged  a  huu- 
dred  times  over;  which,  if  allowed,  would  be  a  plentiful 
source  of  fraud. 

2d  objection.  That  it  will  in  itself  be  an  act  of  bank' 
ruptcy,  which  can  never  be  purged,  according  to  the  rule, 
once  a  bankrupt,  and  always  a  bankrupt 

(Answer.)  I  am  sorry  that  phrase  has  crept  into  use. 
Every  equivocal  fact  may  be  explained  by  circumstances. 
If  a  man  is  denied  to  his  creditors,  it  may  be  on  occasion 
of  illness :  he  may  leave  his  house,  and  yet  widi  such  cir^ 
cumstances  as  shew,  he  did  not  design  to  absconds 

And  of  all  equivocal  facts^  those  upon  deeds  are  the 
most  open  to  such  an  explanation,  for  hardly  any  deed  ia 
fraudulent  on  the  face  of  it.  The  use  to  which  they  are 
applied,  shew,  j^tto  animo  they  were  made ;  therefore,  if  a 
good  consideration  is  proved,  they  may  be  good,  other- 
wise not :  if  possession  is  delivered,  they  are  good,  if  not, 
they  are  bad.  And  in  Ryall  v.  RoUe,  the  letting  the  bank- 
rupt continue  in  possession  after  the  bankruptcy,  was 
evidence,  that  they  had  no  fraudulent  intent.  But,  in  the 
present  case,  the  delivering  possession  just  before  the 
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WOBSLEY 

agt. 
Demattos. 


1758*  positive  act  of  bankruptcy,  shews,  the  precise  ^w  of  the 
parties  was  to  avoid  31  Jac.  1.  This  mast  have  been  in 
contemplation  all  along,  otherwise  there  could  have  been 
^  '  no  pretence  for  taking  possession  on  the  11th  of  Novem^ 
ber,  any  more  than  at  another  time.    This  proves,  quo 

k/b.  animo  it  was  done.  No  default  had  been  then  made,  for 
DenuUtos  had  paid  nothing. 

Upon  the  whole,  therefore,  under  all  the  circumstances 
of  this  case,  we  are,  unanimously,  of  opinion,  that  this 
conveyance  of  his  whole  substance,  though  by  way  of 
security,  and  indemnity,  only,  and  for  a  valuable  considera- 
tion, is  in  itself  an  act  of  bankruptcy,  and  that  the  posUa 
ought  to  be  marked,  that  he  became  a  bankrupt  on  |he 
23d  of  October. 

A  case  happened  before  me  at  Guildhall^  in  the  bank- 
ruptcy of  one  MackriUf  before  a  special  jury.  When 
the  matter  was  over,  the  foreman  of  that  jury  said^  he 
hoped  such  a  deed  as  this,  executed  in  favour  of  one  cre- 
ditor, would  be  held  an  act  of  bankruptcy,  as  otherwise 
every  honest  creditor  was  in  the  power  of  the  bankrupt. 

This  is  no  argument  at  law,  but  satisfier  me,  I  am  right 
in  judging  of  the  convenience. 
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1758. 


ROE  (Lessee  of  WILKINSON)  agt.  TRANTMER, 
and  Others, C.  B. 

This  was  an  ejectment,  and,  the  cause  being  tried  at  A  deed  by 

York  assizes,  a  verdict  was  found  for  the  plaintiff,  subject  y^hich  it  is 
t         "•<>■>  «4*ii-  intended  to 

to  the  opinion  of  this  court,  upon  the  following  case :  viz.  convey  an 

estate  to  a 

TAamoi  Kirby,  being  seised  in  fee  of  the  estote  in  ^^^^^ 

question,  by  lease  and  release,  bearing  date  respectively  gnuitor's 

the  9th,  and  lOdi,  of  November^  1738 :  the  lease  made  be-  death  | 

tween  the  said  TAo.  K^  of  the  one  part,  and  Christopher,  at^c^mon 

his  brother,  of  the  other,  being  a  lease  for  a  year  of  the  laiv,  yet 

premises  therein  mentioned  to  the  said  Christopher  Kirby,  ^^^^lu 

to  the  intent,  that,  by  virtue  thereof,  and  by  force  of  the  statute,  as  a 

statute  of  uses,  the  lessee  might  be  enabled  to  take  a  covenant  to 

fl  ^   ■  •        ■         ^  1  o  stand  seised 

release  of  the  reversion  thereof,  to  such  uses^  &c.  as  ^ , 


therein  should  be  menticmed.  2  WHs.  J5. 

S.C.  WiUes, 


The  release  was  made  between  the  same  parties :  the 
releasor,  m  connderation  of  natural  love,  &c.  and  of  «£lOO 
paid  by  C.  £.,  grants,  releases,  and  confirms  to  C.  £., 
after  the  death  of  Inm,  the  said  Thomas  Kirby,  the  re- 
kasor,  the  premises,  and  all  his  estate,  &c«  to  hold  to  the 
said  Christopher  Kirby,  and  the  heirs  of  his  bodyt  re- 
mainder to  John  Wilkinson^  junior,  die  lessor  of  the 
plamtiff,  by  the  description  of  ^  eldest  son  of  my  well 
beloved  uncle  J.  W.^  his  heirs,  and  assigns,  for  ever, 
to  the  only  proper  use,  8u:.  of  him,  his  ezecutors,  admini^ 
strators,  and  assigns :  subject  to  the  payment  of  £200  to 
J.  B.  by  /.  W. 

The  said  deed  contained  a  covenant  from  Thomas 


S.C. 
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Kirby  for  quiet  enjoyment;  and  a  declaration,  that  all 
conveyances,  &c.  should  enure  to  the  use  of  that  deed. 

In  1744|  Thomas  Kirby  died,   seised;    Christopher 
Kirby  entered,  and  was  possessed,  and  died,  without 
issue,  in  1750.   John  Wilkinson^  the  lessor  of  the  plaintiff, 
*    *        is  the  reniainder«nian. 

This  case  was  argued,  in  Trinity  Term  last,  by  Serjt. 
Hewiitj  for  the  plaintiff,  and  Serjt.  Prime,  for  the  de- 
fendant, to  the  following  effect 

Serjt  JXnsM/r,  for  the  plaintiff. 

The  general  question  is,  whether  /.  W.  is,  by  virtue  of 
the  deeds  mentioned  in  the  case,  entitled  to  an  estate 
sufficient  to  recover  in  thi»  ejectment  ? 

The  conveyance,  I  must  admit,  is  very  inaccurately 
penned ;  but  the  law  is  disposed  to  give  every  deed  some 
operation,  though  absurd  in  the  framing,  ut  res  magis 
valeait^ 

If  the  grantee  is  named  in  the  habendum,  it  is  sjif- 
ficient    Shep.  Touchs.  75. 

The  same  writer,  in  fol.  82,  lays  down  this  rule :  that  a 
deed  made  to  one  purpose,  if  it  cannot  take  eflRect  the  way 
it  was  intended,  may  enure  some  other  way :  where'  the 
intent  is  apparent  to  pass  it  one  way  or  another,  it  may 
pass  either  way. 

In  fol.  83,  he  says :  if  a  deed  may  enure  divers  ways, 
the  grantee  may  take  it  either  way.  Another  rule  laid 
down  is,  that  a  construction  shall  be  made  on  the  entire 
deed* 
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Having  premised  this,  I  will  now  consider  the  ob-        lf5B. 
jections  to  this  deed,  which  are  reducible  to  tiiree« 


Roe 

1.  That  it  is  not  good,  at  common  law.  ^   ^  ' 

Trant- 

MBR. 

2.  That  it  cannot  be  taken  to  pass  any  thing,  by  the    y^^y^mJ 
statute  of  uses.  ^*  ^* 


3.  That  if  it  can  be  good  to  some  purposes,  by  that 
statute,  yet  it  cannot  pass  any  estate  to  J.  W. 

I  shall  not  trouble  the  court,  as  to  the  first,  as  it  will 
be  too  much  for  me  to  maintain  it  as  a  common  law-*con- 
veyance;  and  the  court  have,  already,  so  fully  declared 
their  sentiments  against  me  on  that  point 

I  shall,  therefore,  proceed  to  the  two  last  objections : 
take  them  up  together,  and  endeavour  to  shew, 

Ist,  That  it  may  operate  as  a  deed  to  pass  an  estate, 
by  the  statute  of  uses,  by  way  of  covenant  to  stand  seised. - 

2dly,  I  shall  offer  answers,  to  the  objections  that  have 
been  made. 

] .  The  law  aims  at  answering  men's  intentions  in  their 
deeds,  if  no  intent  contrary  to  law  appears.  The  rules  I 
have  mentioned,  sufficiently  evince  this. 

I  will  add  another  rule,  which,  I  hope,  is  also  law,  viz. 

If  a  conveyance  is  made,  wherein  an  intent  does  not 
appear  negatively,  that  it  shall  not  pass  by  the  statute,  it 
shall  have  that  effect,  rather  than  be  a  nullity, 

vol:  II.  R 
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1758.  Though  the  law  was  formerly  held  otherwise,  yet  now 

that  rule  is  relaxed,  as  will  appear  by  an  authority  I 
shall  mention  by  and  by. 


Roe 

agt. 

Tbant- 

MER. 


Deeds  of  uses  are  equitable  conveyances,  and  have 
received  a  liberal  construction.  Shellejfs  case,  1  Co.  100, 
^-  ^*  101.  Fox's  case,  8  Co.  Poph.  48.  2  Leo.  9.  1  Mod. 
175.  S.  C.  2  Ro.  Abr.  786, 1.  3  Leon.  16.  (1  Fern.  141.) 
These  cases  shew,  that  the  rule,  in  Co.  Lit.  49,  a.,  that 
conunon  law-conveyances  shall  not  operate  as  deeds  of 
uses,  is  not  now  law ;  and  to  the  same  purpose  is  Poll 
523.     Saunders  v.  Savil,  cited  in  3  Lev.  372. 

To  this  have  been  objected  several  authorities.  Co. 
Lit.  49.  fl.    2  Vent.  318.     March.  50.    1  Sid.  25. 

The  1st  I  have  already  mentioned. 

As  to  2  Fent.  318.,  and  1  Sid.  25.:  in  both  those 
cases,  the  estate  was  to  arise  out  of  the  estate  of  oAers ; 
but  here  it  is  not  limited  to  another  person,  to  the  use  of 
/•  W.f  his  heirs,  and  assigns,  but  to  him.  Had  it  been  to 
Christopher  Kirby,  and  his  heirs,  to  the  use  of  J.  fV.,  his 
heirs,  and  assigns,  it  had  been  very  different;  but  no 
estate  is  in  C.  K.,  to  serve  the  estate  to  J.  W.,  his  heirs, 
and  assigns. 

The  words,  to  the  use  of  his  executors^  8^c.  are  void,  as 
it  is  an  estate  of  freehold ;  and  then,  upon  the  other  words, 
it  IVould  be,  at  least,  an  estate  for  life,  which  is  sufficient 
to  recover  in  this  action. 

In  the  case  of  Hore  v.  Dix,  I  Sid.  26.,  one  reason  was, 
because  the  deed  was  to  strangers. 
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As  to  the  case  in  Afar.^  50.,  it  is  there  said,  a  man 
may  covenant  to  stand  seised  to  the  use  of  his  son,  after 
his  death. 

That  case  is  t^ken  notice  of  in  Poll.  529-,  where  it  is 
said,  the  reporter  believedi  that  case  was  not  determined 
on  much  debate. 

2  So.  Abr.  789.  pi.  2.  in  the  same  case,  it  is  said,  the 
estate  shall  pass,  if  the  intention  of  the  parties  appears  : 
3o  that  the  authority  of  the  case  in  March,  as  applicable 
to  Che  case  at  bar,  is  gone. 

2.  I  come  now  to  my  other  head,  which  b,  to  answer 
the  objectbns  made  by  the  other  side. 

1st  objection:  that  /.  W.  is  not  a  party  to  the  deed. 

That  is  answered  by  considering  it  as  a  deed  of  co- 
venant to  stand  seised,  for  that  may  be  by  deedrpoll. 

2d  objection:  that  there  is  no  consideration  as  to 
J.  W.:  the  consideration  of  natural  affection,  and  the 
money  paid,  being  from  Christopher  Kirby. 

This  objection,  at  first,  seemed  of  weight;  but,  in  an- 
swer to  it,  /.  W.  is  named  in  the  deed  to  be  of  the  blood 
of  the  covenantor :  indeed,  if  it  had  not  been  so  mentioned, 
he  might  have  averred  it.  Mildmay's  case,  J  Co.  176. 
7  Coi  'K).  8c  41.  2  Str.  934.  But  here  he  is  named  to 
be  of  the  blood,  and  that  is  a  sufficient  consideration  to 
raise  an  use  in  him. 

3d  objection:  that  the  release  to  Christopher  Kirby 
is  without  any  words  of  inheritance  in  the  premises,  or 

r2 


C.B. 
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granting  part,  for  the  estate  in  the  habendum  to  arise 
out  of. 

This  objection  is  also  answered,  by  considering  the 
estate  of  J.  tV*  as  derived  out  of  the  estate  of  the  grantor; 
and,  in  a  covenant  to  stand  seised,  the  estate  remains  in 
the  covenantor. 

4th  objection :  that  this  is  bad,  as  a  limitation  infiUuro. 

This  is  answered,  too,  by  taking  it.  as  a  covenant  to 
stand  seised ;  for  a  man  may  covenant  to  stand  seised  to 
the  use  of  another  after  his  own  death,  and  so  is  the  case 
of  March,  50.  But  other  cases  shew  this  more  fully. 
S  Lev.  371.  Poll.  529.  1  FetU.  S79.  Pybm  v.  Mit- 
ford,  I  Mod.  98. 

5th  objection:  the  limitation  being  to  the  executors, 
Sfc.  was  objected  to* 

Still  we  have  an  estate  for  life,  and  that  is  enough 
for  us. 

6th  objections  it  was  said,  there  was  no  particular  estate 
to  support  this  remainder,  and  for  that  was  cited  Cartk. 

262. 

But,  I  submit,  the  deed  is  good,  as  a  covenant  to  stand 
seised ;  and  has  all  the  five  qualities  of  such  deed. 

Serjt.  Prime,  for  the  defendants. 

The  intent  of  the  parties  should  not  only  appear,  but 
must  be  conceived  in  apt,  and  proper,  words ;  and  that 
rule  holds  even  in  the  case  of  wills,  where  less  nicety  is 
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required.  The  case  from  2  Str.  934.,  manifestly  tends  to 
shew  this.  The  intent  of  the  parties  was  there  plain,  that 
the  wife  should  have  a  fee-simple,  for  a  person  must  have 
power  to  convey,  before  she  can  do  it;  yet, notwithstand- 
ing this  clear  intent,  the  court  held  that  limitation  io- 
consistent  with  the  consideration :  improper  as  a  covenant 
to  stand  seised,  and  so  void* 

I  admit,  it  is  there  said,  a  relation  may  aver  his  being 
of  the  blood,  &c.,  and  that  I  shall  not  dispute. 

Much  has  been  said  of  tlie  releasor's  intent  of  raising 
an  use  for  J.  W, :  no  such  intention  appears.  I  own,  it 
i^pears,  he  intended  to  pass  it  another  way. 

If  he  had  intended  to  pass  it  as  a  covenant  to  stand 
seised,  the  lease  had  been  idle.  No  kind  of  conveyance 
could  more  clearly  shew  the  intent  of  the  parties,  that  it 
was  not  to  pass  as  a  covenant  to  stand  seised.  It  was 
their  intention,  that  C.  K.  should,  by  the  lease,  be  in  actual 
possession:  both  he  and  21  K.  could  not  be  possessed  at 
the  same  time;  consequently,  he  could  not  stand  seised. 
It  was  their  intention^  that  there  should  be  a  transmuta- 
tion of  possession. 

My  brother  says,  the  intent  is  the  primary  considera- 
tion, and  the  mode  of  conveyance  only  secondary.  This 
doctrine  would  set  things  at  sea,  and  any  man  might  be  a 
conveyancer :  a  wheelwright,  as  well  as  Mr.  Pigot. 

The  way  of  expressing  the  consideration  here,  is  not  in 
the  way  of  a  covenant  to  stand  seised.  The  love  and 
affection,  is  thrown  in  only  by  the  bye.  The  «£lOO  was 
the  real  consideration,  and  that  is  not  proper  for  rabing 
uses,  by  way  of  covenant  to  stand  seised. 
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If 58.  The  nature  of  this  conveyance  (being  intended  by  way 

!^^  of  transmutation),  clashes  with  any  notion  of  a  covenant 

_  to  stand  seised. 

agt. 

Trant- 
MER.  ^  ^^^'  "^^  make  any  objection^  as  to  the  words  ejre* 

^^-yi^/     cuiorSf  Kc. :  but  there  follows  another  thing,  inconmstent 
C.B,        yfiHi  a  covenant  to  stand  seised  to  uses;  for  the  present 
lessor  of  the  plaintiff  is  to  pay  .££00  consideration,  which 
is  not  the  proper  consideration  for  that  kind  oF  convey- 
ance.    Peli  V.  Brown. 

Bat,  not  to  rely  on  one  or  two  expressions : 

There  follows  a  covenant  for  quiet  enjoyment  which 
seldom  occurs  in  covenants  to  stand  seised ;  because  such 
conveyance  isa  vohmtary  grant,  and  there  is  no  occasion  for 
die  covenantor  to  warrant  the  title  of  that  which  he  gives 
of  his  bounty:  in  that  covenant,  too,  it  is  expressed,  that 
they  me  to  enjoy  after  the  death  of  Thomas  KMfff  tfaie 
conveyor;  so  that  it  is  consbtent  vidth  the  former  ptrt 
of  the  deed,  and  shews  the  settled  intent  of  the  parties* 

It  has  been  said,  the  authority  of  1  Invt.  49.  a.  has  been 
shaken.  I  have,  upon  this  occasion,  looked  into  Mr.  Sheph. 
whose  authority  is  now  opposed  to  that  of  my  Lord  Coke; 
and  I  find,  that  he  constantly  cites  Coke,  to  warrant  what 
he  says,  and  seems  not  to  differ  from  him.  He  nowhere 
says,  that  an  estate  shall  pass  in  a  way  contrary  to  the 
manifest  intent  of  the  parties :  but,  that  their  main  inten^ 
don  shall  rule  the  construction  in  ioto. 

I  take  it  to  be  laid  down  generally  in  aH  the  books,  that 

where  there  is  a  plain  intention  of  the  parties,  tliat  the 

,  estate  shall  pass  by  transmutation  of  possession,  it  shall 

not  pass  by  way  of  covenant  to  stand  seised.    And  also. 
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that  a  grant,  8cc.  after  the  death  of  the  conveyor,  is  a 
void  deed.  2  Co,  55.  I  Inst.  48.  b.  49.  a.  Cro.  Eliz.  254. 
£  Ro.  Abr.  788.  g.  March,  50.  S.  C.  Mr.  Pollex/en  does 
not  aasert  any  thing  against  the  authority  of  that  case ;  he 
only  says,  in  his  argument,  he  believed,  &c«  that  case  wa^ 
then  encountering  vvhat  he  had  to  maintain ;  and  what  a 
counsel  says,  arguendo,  at  the  bar,  for  his  client,  can  hardly  ^ 
overthrow  the  authority  of  a  determined  case* 

As  to  2  Vent.  318.:  though  the  ceremony  which  was 
not  wanted  in  th^t  case  is  not  now  necessary,  yet  the 
case  is  an  authority. 

If  the  intention  of  the  parties  was  the  only  thing  ne- 
cessary, there,  might  be  an  averment  of  the  uses  of  a  fine, 
contrary  to  the  deed  declaring  them ;  but  the  contrary  to 
that  has  been  determined,  4  Mod.  153.  Show.  Pari. 
Ca.  104.     . 

In  Cro*  Elix.  254.,  the  intent  being  inconsistent  with 
the  rules  of  law,  was  held  not  good. 

In  cases  of  copyholds,  it  has  been  held,  that  a  sur- 
render, habendum  infuturo,  is  void. 

To  support  this  general  position,  I  shall  cite  a  few 
cases.  Cro.  Elix.  29.  Cro.  Jac.  376.  Bukt.  272,  273. 
1  Ro.  Rep.  109.  137.  253.  Godb.  264.  2  Ro.  Abr.  477* 
pi.  3.  4  Leon.  8.  1  Ro.  Abr.  828.  2  Co.  55.,  and 
Chudleigh'8  case,  1  Co. 

This,  then,  is  either  a  void  conveyance,  or  mu&t  have 
effect  as  a  covenant  to  stand  seised. 

In  covenants  to  stand  seised,  the  covenantor  should, 
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out  of  his  own  estate^  r^se  those  uses ;  therefore,  if  that 
had  been  the  intention  of  the  parties  here,  the  conveyancer 
would  not  have  departed  with  the  estate  out  of  the  re- 
leasor. To  say,  that  Thomas  Kirby  meant  it  by  way  of 
covenant,  is  contradictory  to  what  he  has  said,  under  his 
hand  and  seal. 


C.B. 


After  a  man  has  conveyed  away  an  estate,  it  is  some- 
times, in  practice,  said  to  be  an  intent;  but,  if  I  convey 
an  estate  to  A.y  I  cannot  covenant,  that  he  shall  stand 
'  seised  to  uses.  The  intention  can  only  be  inferred  from 
the  act;  and,  here,  the  act  does,  in  terms,  contradict  the 
supposed  intent. 

Reply. 

The  intent,  my  brother  says,  must  be  apparent.  I  say, 
the  intent  is  here  clear,  that  Thomas  Kirby  intended  to 
convey,  some  way  or  other;  and  the  law,  I  hope,  will  let 
that  intent  take  effect,  as  the  estates  meant  to  be  raised 
are  agreeable  to  the  policy  of  the  law.  The  case  of 
GoodtUle  V.  PettOy  Sir.  proves,  that  if  a  deed  can 
operate  any  way,  it  shalL 

My  brother  says,  it  was  intended  to  pass  by  trans- 
mutation :  no  stress  is  to  be  laid  upon  that;  l^ut,if  it  can 
pass  any  way,  it  shall ;  for  the  law  wishes  to  make  the 
alienations  of  estates  as  free,  and  easy,  as  possible. 

It  is  said,  the  consideration  of  money  is  mconsistent 
with  what  we  contend  for:  but  there  is,  besides  tha^ 
another  consideration,  that  of  blood,  which  will  answer 
our  purpose ;  moreover,  the  payment  of  the  <£200  is  only 
a  condition  annexed,  and  that  may  be  to  a  covenant  to 
stand  seised. 
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My  brother  says,  uses  cannot  arise  by  way  of  covenant, 
when  the  covenantor  has  no  estate  in  him:  but  here, 
nothing  passes  at  all  out  of  him,  unless  by  covenant  to 
stand  seised. 

As  to  the  covenant  for  quiet  enjoyment:  I  do  not 
regard  what  way  the  party  intended  to  convey.     He  cer-        ^*  ^* 
tainly  did  intend  to  convey  one  way  or  another,  and  that  is 
enough  for  me. 

The  covenant,  too,  is  pretty  peculiar ;  it  is,  that  he  shall 
enjoy  after  the  death  of  the  testator. 

As  to  Cro.  Eliz.  254. :  the  conveyance  there  was  a 
complete  conveyance,  and  not  a  nullity,  as  this  is  (con- 
adering  it  as  a  release) :  and  the  same  answer  occurs  to 
.many  other  of  the  cases  n^y  brother  has  mentioned. 

As  to  DaviesY.  Speedy  in  Show.  Pari.  Cases,  101?.,  the 
same  case  is  also  reported  in  Carth.  262. :  but  my  brother 
declined  citing  it  from  that  book,  because  what  my  Lord 
C  J.  Holt  there  says,  makes  for  me ;  for  it  is  there  laid 
dovm  (as  b  clearly  law),  that  there  needs  be  no  estate  to 
support  a  future  estate  that  enures  by  way  of  covenant  to 
stand  seised. 

In  BedelFa  case,  it  is  'said,  that  calling  a  man  his  cousin, 
is  sufficient  consideratjion  to  raise  an  use  in  the  manner 
we  contend. 

After  this  argument,  the  case  stood  over  till 
tliis  term,  when  the  opinion  of  the  court  was 
given :  absente,  Bathurst,  J. 

Willes,  C.  J. 
The  question  is,  whether  tlie  deed  of  the  10th  of  Nw* 
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1733,  can  operate  as  a  covenant  to  stand  seised,  for  it  is 
void  as  a  release,  being  to  commence  infuturo  t 

Many  cases  were  cited  on  the  arguments,  all  of  which 
were  not  consistent. 

C.  B.  This  case  depends  on  the  general  reasoD  of  the  laW| 

and,  therefore,  I  shall  consider  it  on  that. 

We  are  all  of  opinion  (and  so  is  my  brother  Bathurst, 
who,  though  he  is  absent,  has  authorized  me  to  declare 
his  opinion),  that  this  deed  may  operate,  as  a  covenant  to 
stand  seised. 

We,  first,  found  our  opinions  on  the  general  rules  of 
law,  for  construction  of  deeds,  as  they  are  laid  down  io 
Sheph.  on  common  assurances,  82, 83,  where  what  he  say^ 
is  not  so  much  his  own  opinion,  as  that  of  other  great 
men,  particularly  Lord  Co/re ;  and  many  instanoea  are 
there  put 

In  Hob.  277.  it  is  said,  that  judges  should  be  astutis  te 

invent  reasons,  and  means,  to  make  acts,  accordisg  to  the 

'  just  intent  of  the  parties,  &c, ;  and,  in  Cromng  v.  Scudor 

more^  Lord  Hale  declares  himself  of  the  same  opinion.  . 

These  are  our  general  reasons. 

Can  this  then  operate,  as  a  covenant  to  stand  seised? 
To  that  there  are  five  essentials. 

1.  That  it  be  by  deed. 

2.  That  there  be  sufficient  words  for  a  covenant. 

3.  The  covenantor  must  be  seised. 
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4.  The  intent  must  be  plain. 

5.  There  must  be  a  proper  consideration^.to  raise  an 
use. 

Here  all  these  concur. 

1.  It  is  by  deed. 

2.  The  word  grant  is  sufficient  for  a  covenant. 

3.  Thomas  Kirby  was  seised. 

4.  The  intent  was  plain,  that  J.  W,  should  have  the 
estate. 

5.  There  is,  plainly,  a  good  consideration:  for  the 
grantee  is  called  "  son  of  my  uncle."  If  it  had  not  been 
so  said  in  the  deed,  still  it  might  be  averred.  Goodtitle 
V.  Petto,  2  Sir. 

I  shall  now  mention  some  cases,  modem  ones  I  mean, 
for,  as  to  the  ancient  ones,  they  are  not  conclusive,  as  the 
courts  have  gone  further  of  late. 

Crosiing  v.  Scudamore,  I  Mod.  475.  2  Lev.  9- 
1  Vent.  137.  Walker  v.  Hall,  2  Lev.  213.  In  that 
case,  Co.  Lit.  49.  a.  was  relied  on,  but  not  regarded. 

Sir  Thomas  Jones,  105. 

Harrison  v.  Austin,  Carth.  38,  3D :  though  the  cause 
was  agreed,  yet  the  opinion  of  the  court  appears. 

3  Lev.  307.  Osman  v.  Sheaf.  The  opinion  of  the 
judges  is  there  declared  to  be  the  same. 

These  are  all  the  authorities  I  shall  mention;  and  diese 
are  sufficient  to  warrant  our  judgment. 
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C,  B. 
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1758.  Several  objections  have  been  made,  on  the  part  of  the 

J?^         defendant. 

KOB 

agt» 
Trant-         ^'  That  the  lessor  of  the  plaintiff  is  no  party  to  the 
deed. 


SiI£R. 

C.B. 


There  is  no  necessity  for  it,  in  a  deed  of  covenant  to 
stand  seised ;  and  remainder  men  always  take  so. 

£•  That  there  is  no  proper  consideration,  as  to  Wilkinson. 

That  is  not  so,  as  I  have  before  mentioned. 

S.  That  this  being  intended  as  a  deed  at  common  law, 
shall  not  operate  as  a  conveyance  by  the  statute :  and  this 
is  founded  on  Co.  Lit.  49.  a. 

This  rule  is  not  now  adhered  to.  Even  in  Lord  Code's 
time,  it  does  not  appear  to  have  been  generally  so ;  he 
says, ''  in  many  cases,"  &c.  But,  in  Sheph/8  time,  they 
were  more  liberal 

The  notion  as  to  how  the  party  intended  it  should  pass, 
has  little  in  it.  His  intention  was  only,  what  estate  should 
pass,  and  to  wliom.  As  to  thie  manner,  not  one  settler 
out  of  an  hundred  thinks  of^that. 

4.  That  the  deed  is  void,  and  cannot  operate  at  all. 

If,  by  that,  is  meant,  that  it  is  void  as  a  grant,  I  admit 
it ;  but,  still,  it  is  a  deed,  and  may,  by  the  cases  I  have 
mentioned,  operate  as  a  covenant  to  stand  seised. 

5.  The  main  objection  is,  that  no  estate  passed  to 
Christopher  Kirby,  out  of  whose  estate,  it  is  said,  the 
others  are  to  arise. 


C.B. 
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To  support  this,  three  cases  were  cited;  one  old  au- 
thority, and  two  of  more  modern  date.  The  first  was 
from  Cro,  Eliz.  856.,  but  that  is  not  very  applicable. 
The  others,  I  own,  go  a  good  way;  they  are  Hore  v.  Dix^ 
1  Sid.  25.,  and  Sammon  v.  Jones,  2  Fent.  318,  319:  that 
is,  I  own,  subsequent  to  the  cases  I  have  cited,  and  they 
were  considered,  so  to  be  esteemed  of  great  weight.  But, 
as  it  is  stated,  I  do  not  understand  it;  it  is  said  to  be 
parallel  to  ITore  v.  Dir;  but  the  report  does  not  seem 
so,  and,  tlierefore,  I  suppose,  it  is  wrong. 

If  those  cases  were  res  integra,  I  should  be  of  another 
opinion.    The  estates  might  arise  out  of  the  grantors'. 

But,  as  my  poor  opinion  is  but  of  small  weight,  I  shall 
choose  to  distinguish  the  cases,  rather  than  contradict 
such  great  authorities. 

WUkinson^s  estate  could  not,  here,  arise,  nor  was  it  in- 
tended to  arise,  out  of  Christopher  Kirbif\  as  the  latter 
was  not  intended  to  take  more  than  an  estate-tail,  at  the 
most;  therefore,  his  estate  must  be  determined,  before 
John  JVilkinson^B  came  into  possession. 

This  case  is  still  stronger  than  those  that  have  been 
mentioned;  for  here  is  not  only  the  word  grant y  but  the 
grantor  expressly  covenants  the  estate  shall  go,  &c.  in 
two  places. 

We  are,  therefore,  unanimous,  that  fVilkinson  should 
have  the  benefit  of  the  verdict,  and  judgment  must  be 
entered  accordingly. 

See  G>7i.  Reps.  i;i. 
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GODIN,  and  others,  agt.  LONDON  EXCHANGE 
ASSURANCE  COMPANY. iK.  B. 


An  insur-       This  was  «o  action  brought  on  a  policy  of  inaHnmce, 
ante  made     ^^^^  ^^  ^^^  ^^^  ^  verdict  was  given  for  the  plaintiffs,  for 

signee,  afler  the  whole  sum,  subjecl  to  the  opinion  of  the  court. 

a  former  one 

effected  on  ^^  cause  having  been  argued,  by  Sir  Richd.  Lloyds 

the  same        and  others,  for  the  plaintiffs,  and  Mr.  Norton,  and  others, 
property ,  by  f^^  ^^  defendants ;  the  opinion  of  the  court  was  delivered, 

ing  a  lien  on  as  follows,  by 
that  policy, 

for  the  ba-  Lo^j  Mansfield.  C.  J, 

lance  of  his 

accounts,  is        Meybohm,  a  Russia  merchant,  opened  a  correspond- 
not  double,  ^Q^^  ^j^j  Amyand,  and  Co.,  merchants  in  London.    A. 
and  entitles         ^  ^  ,.      ^         t     j        _i.-  i_  i         v  j 
sudi  latter  and  Co.  sent  ships  from  London,  wfaicfa  brought  goods 

insurer  to  the  back  from  Meybohm,  who  became  much  indebted  to 
Ws  contract.  -^»»«H  oo  ^^  balance  of  accounts. 
1  Burr.  489. 

1  Bl  103.  On  the  2i8t  of  August,  1756,  Am/and  got  a  policy 

Park  on  underwrote,  insuring  the  ship,  on  the  loss  whereof  the  pre^ 
Ins.  283.  sent  question  arises,  and  the  goods,  which  then  were,  or 
should  be,  put  on  boapd,  at  and  from  London,  to  St. 
Petersburgh,  and,  at  and  from  thence,  back  to  London. 
By  the  28th  of  September,  1756,  Amyand  had  insured  on 
that  policy,  by  different  underwriters,  at  different  times, 
to  the  amount  of  ^1900:  j^^llOO  thereof,  on  the  ship, 
and  goods, ''  as  shall  be  expressed,"  and  £S0O  on  goods 
from  Petersburgh. 

Meybohm  wrote  a  letter  to  Amyand,  and  Co.  from 
Petersburgh,  on  the  7th  of  September,  1156,  and  tells  him, 
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\ie  shall  get  several  parcels  of  goods,  as  per  invoicCi  and 
desires  him  to  get  them  insured.  He,  also,  in  the  same 
letter,  tells  A;  that  he  had  sent  him,  in  the  said  ship,  a 
quantity  of  iron,  tvhich  he  had  bought  for  him,  and  which 
he  should  ta]^e  the  liberty  to  draw  for. 

This  letter  was  received  by  Amyand  sometime  before 
the  28th  of  October:  that,  and  the  two  following  days, 
A,  insured  c£900-more,  on  goods  in  the  sliip,  at  and  from 
the  Soundf  to  London. 


K.B. 


This  was  all  the  insurance  made  by  Amyand. 

About  a  fortnight  after  these  letters  came  to  A.j  ilfey- 
hohm  indorsed  the  bills  of  lading,  for  value  received,  to 
Tamesz,  of  Petersburgh,  who  sent  a  letter  to  his  cor- 
respondent in  Londohy  to  get  the  cargo  insured.  Tamesz's 
correspondent  received  that  letter  upon  the  15th  of  Novem- 
ber ,  and  therein  Tamesx  says,  he  believes,  there  had  been  a 
former  consignmefit  and  insurance,  but  desires  his  corra- 
apondent  to  insure  the  whole,  that  he  may  be  safe  at  all 
adventm-es.  Upon  receipt  of  this  letter,  the  corre- 
spondent applies  to  the  defendants,  and  tells  them,  he 
believes  there  had  been  a  former  consignment,  and  in- 
surance, but  both  parties  desired  to  be  safe ;  and,  diere- 
npon,  they  made  the  policy,  on  which  this  action  is  brought, 
which  is,  at  and  from  the  Sound,  to  London, 


The  ship,  and  goods,  were  destroyed  by  fire,  in  the 
voyage  homeward. 

This  being  the  case,  the  question  is,  whether  the  plain- 
tiffs ought  to  recover  on  this  policy,  and  to  what  amount? 
The  defendants  insist,  that  they  ought  not  to  recover  the 
whole  value  insured,  but  admit,  they  must  recover  half. 
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1758.  "Where  the  insured  has  paid,  and  the  insurer  received 

^-'v^  a.  premium  for  the  whole,  the  justice  of  the  case,'  as 

Go  DIN  between  the  parties,  is,  that  he  should  make  good  the 

^S^*  full  loss.     But,  say  the  defendants,  by  the  mercantile 

j^on  o  la^s,  these  policies  are  considered  as,  an  indemnity  in  case 

ange  ^^  j^^^ ,  ^^^^  j^  order  to  check  frauds,  that  it  may  not  be 

Assurance  ^^  interest  of  the  party  insured  to  sink  the  ship,  Ke  shall 

^^^JP^"J'  only  recover  the  single  value,  in  the  whole*   This  was  so, 

K.  B.  before  gaming  policies  were  introduced. 

I  do  not  find,  that  there  is  any  dictum^  by  any  of  the 
writers  on  the  mercantile  laws,  nor  any  case  that  goes 
further,  than  that  the  insured  shall  recover  only  one  satis- 
faction for  his  loss. 

The  general  principle,  then,  standing  as  I  have  said,  the 
defendants  must  shew,  that  the  plaintiffs  are  recovering  a 
double  satisfaction ;  and,  for  that  purpose,  they  insist,  that 
if  Tamesz  did  not  insure  the  whole,  twice  over,  himself,  or 
by  his  agent,  yet,  that  Amyand  shall  be  considered  as  his 
trustee,  in  the  insurance  he  made,  and  that  the  interest  in 
it  shall  follow  the  property  of  the  goods. 

\i  Amyand  is  to  be  considered  as  a  trustee,  and  the  policy 
he  procured,  as  belonging  to  Tamesz,  then,  under  the 
statute  of  19  Geo.  II.,  the  plaintiffs  can  recover  nothing, 
not  even  the  half  which  they  seem  to  give  up :  for,  by  that 
statute,  this  second  policy,  procured  by  Tamesz*s  coree- 
spondent,  would  be  void,  as  the  underwriters  of  the  first 
were  not  insolvent,  &c. 

But  suppose,  that  act  had  never  been  made:  they  must 
then  shew,  that  Tamesz  has  a  right  to  the  first  policy,  at  all 
events ;  and,  in  order  to  prove  that,  they  say,  that  the  policy 
was  Meybohm'a'^  and,  if  so,  passed,  by  the  indorsement  of 
the  bill  of  lading,  to  Tamesz, 
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But  Amy  and  had  an  interest  of  his  own ;  and  he  might        17^8. 
want  to  insure,  in  expectation  that  the  goods  would  come      ^ 
tp  him,  and  he  should  then  have  a  lien  upon  them,  for  the 
balance  due  to  him  from  Meybohm.    He  insured  to  the      -r      i 

amount  of  ^1900  before  he  received  any  directions  from  -g    l 

M.y  before  he  knew  M.  would  be  at  the  expense  of  the  A--u--n 

insurance,  or  what  would  be  shipped  on  board.     So  that  q 
the  ground  of  all,  (viz.  that  this  was  MeyhoknCs  policy)      "-^  ^  U'  * 
fails.  K.  B. 


As  to  the  other  jS900:  Amy  and  has  made  no  declara- 
tion of  trust  on  the  policy,  but  is  at  liberty,  now,  to  say 
it  is  for  himself.  And,  in  fact,  Amyahd,  in  court,  on  the 
trial,  did  declare,  that  he  insbted  on  that  policy  for  his 
own  benefit,  and  refused  to  give  it  up,  and  declined  letting 
his  name  be  used.  So  that  Af.  could  not  recover  any  thing 
under  it. 

But  suppose  the  policy  was  Meybohm\  and  made  on 
his  account,  but  remains  in  Amyand's  hands:  the  question 
then  would  be,  whether  Tamesz  can  have  any  satisfaction 
under  it? 

1 .  He  cannot  sue  the  underwriters,  as  the  policy  is  not 
declared  to  be  for  his  use. 

2.  He  could  not  come  against  A.  either  in  law,  or 
equity,  because  he,  as  factor  for  3f.,  had  a  lien  upon  it 
for  the  balance  due  to  him  from  M.,  according  to  a 
case  which  has  been  solemnly  determined.  'The  case  I 
aUude  to  is  that  of  Kruger  v.  fVilcocks,  and  others, 
at  the  Rolls,  before  Sir  Jo  An  Sirange,  12th  of  March, 

1754,  which  he  determined  by  narrowing  the  lien.    But 
on  an  appeal  to  Lord  Chancellor  Hardwicke,  in  Feb. 

1755,  he  decreed,  that  a  factor  has  a  lien  on  all  goods 

VOL.  II.  8 
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consigned  to  him,  for  the  general  balance  due  to  htm,  sa 
long  as  he  retains  the  possession ;  but  when  he  parts  with 
his  possession,  he  parts  with  his  lien. 

Lord  HardwicJee,  before  he  made  his  decree  in  that 
case,  directed,  that  some  eminent  merchants  should  attend 
him;  and,  accordingly,  Aldermen,  Baker,  and  Bethell, 
and  two  others,  came  into  court,  and  he  proposed  several 
questions  to  them  publicly. 

In  the  case  of  Gardner  v.  Coleman,  in  June  following, 
the  same  point  was  allowed  to  be  settled. 

If  Tamesz,  then,  had  come  against  A.  for  the  policy,  he 
must,  at  least,  have  paid  the  balance  of  the  account  due 
from'^MeybQhm.  In  detinue,  he  could  not  recover,  for 
many  reasons. 

But  to  go  a  little  further.  Suppose  A.  had  not  a 
general  lien.  It  is,  at  best,  extremely  doubtful,  whether 
he  could  recover  any  thing  under  Amyand's  policy ;  and, 
if  so,  must  he  recover  only  half  against  the  defendants,  and 
take  up  with  a  poor  chance  of  recovering  the  other  half 
under  A.^s  policy,  when  he  had  paid  the  defendants  a  pre* 
mium  for  the  whole  i 

There  is  no  fraud  laid  to  his  charge.  His  corre- 
spondent told  the  defendants  how  the  case  was;  they 
should,  therefore,  in  justice,  pay  according  to  their  con- 
tract. 

If  any  thing  should  be  recovered,  by  the  plaiotiflFs,  on 
Amyand^s  policy,  the  defendants  would  have  a  right  to 
call  for  it,  and  to  stand  in  the  plaintiffs'  place  as  to  that : 
and  it  is  like  the  common  case  of  a  salvage;  the  insured 
may  call  for  a  satisfaction  of  his  whole  loss,  and  abandon 
what  is  saved  to  the  insurer. 
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If  people  are  jointly,  aod  severally,  liable,  the  party 
may  recover  against  one ;  and  the  rest  must  then,  among 
themselves,  contribute  to  the  person  who  has  paid  the 
whole. 

The  plaintiffs,  here,  could  not  possibly,  it  is  admitted 
on  all  hands,  make  use  of  Amyandfn  policy,  without  pay- 
ing the  incidental  charges  of  procuring  that  policy. 

In  every  light  then,  it  is  very  plaio,  that  the  verdict  is 
right,  for  the  whole  that  is  recovered. 

Before  I  conclude,  I  will  just  observe,  that  by  a  double 
tnturanctj  must  be  meant,  two  insurances  by  the  same 
person,  each  for  the  whole  value  of  the  thing  insured. 

Damages  on  the  postea  to  be  marked  <£2300, 8cc. 


The  KING  agt.  DENISON. K.  B. 

This  was  a  motion  for  leave  to  file  an  information 
against  Mr.  Denison,  for  refusing  to  accept,  and  take 
on  him,  the  ofBce  of  mayor  of  the  borough  of  Leeds,  in 
Yorkshire,  which  appeared  to  be  a  necessary  office,  for 
the  good  government  of  the  corporation. 

The  defendant;  on  shewing  canse,  swore,  that  his  mer* 
candle  concerns  obliged  him  to  be  abroad  in  different 
parts  of  Europe,  for  many  months  at  a  time,  and  that  it 
would  be  very  inconvenient  for  him  to  be  obliged  to  reside 
at  Leeds,  for  a  year  together. 

s2 


An  informa- 
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It  appeared,  that  the  corporation  had  a  power  to  fine 
those,  by  their  charter,  who,  after  they  were  properly 
elected,  refused  to  undertake  this  office :  but  they  did  not 
here  proceed  that  way. 

k/b.  By  the  charter,  the  defendant  was  to  take  the  oath  of 

office,  within  seven  days  after  his  election ;  but  here  he 
had  no  notice  of  being  elected  (at  any  of  the  three  times 
he  had  been  nominated)  till  that  time  was  elapsed. 

It  was  said  for  the  prosecutors,  that  the  corporation 
would  be  dissolved,  if  the  persons  eligible  into  this  office 
were  not  obliged  to  accept  it. 

Lord  Mansfield,  C.  J. 

I  have  no  doubt  but  an  information  will  lie  for  a  recusal 
to  accept  an  office  of  this  nature ;  but  it  must  depend 
on  the  particular  circumstances  of  the  case,  to  induce 
the  court  to  grant  it.  It  should  appear,  there  was  some 
obstbacy,  &c.  on  the  part  of  the  person  elected. 

By  the  constitution  of  this  corporation,  the  mayor  is 
to  \}e  sworn  in  within  seven  days  from  his  election.  Now 
it  appears  in  this  case,  that  the  defendant  was  abroad, 
beyond  sea,  two  of  the  years,  when  he  was  elected,  and 
in  London,  the  third. 

Besides,  here  is  another  remedy,  by  fine. 

But,  if  he  is  guilty,  yet  there  are  no  aggravating  cir- 
cumstances in  this  case ;  and,  therefore,  I  think,  the  rule 
should  not  be  made  absolute. 

If,  hereafter,  be  should  refuse,  after  notice  given  him  in 
time,  and  be  fined,  and  still  refuse,  it  may  be,  then,  proper 
for  the  court  to  interpose. 
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Denison,  J.  1759, 

If  the  defendant  was  a  person  who  knew  he  was  to  be  ,«■  **^ 

t  .    ,  ,  .,  The  King 

elected,  and  had  contemptuously  gone  away^  to  avoid 

being  chosen^  then  it  would  be  a  proper  case  for  the  court  T)«,g  j-on 
to  interpose. 


There  being  a  power  of  fining,  is  no  reason  why  this 
court  should  not  interpose,  unless  they  choose  to  proceed 
that  way. 

Foster,  and  Wilmoty  Js.,  concurring,  the  rule  was  dis« 
charged. 


agu 

SNIS( 

K.B. 


The  KING  jg^The  INHABITANTS  of  FLECK- 
NOW,  in  WARWICKSHIRE. K.  B. 

Indictment,  at  Lent  Sessions,  1756,  against  the  de-  The  repair  of 

fendants,  for  not  repairing  a  common  highway,  leading  ?  f?     newly 

from  the  township  of  Shuckburgh,  through  the  said  hamlet  der  an  in- 

oiF.,  to  the  township  of  Sawbridge.    Plea,  by  two  of  the  closure-act, 

inhabitants,  for  themselves,  and  all  other  the  inhabitants,  y^y  those  to 

except  George  Watson ;  that  the  said  George  Watson,  whom  the 

by  reason  of  his  having  inclosed  the  lands  adjoining,  and  *®""®''  nig*i- 

continuing  the  same  so  inclosed,  ought  to  repair,  &c.  chargeable; 

and  traverse,  that  the  hamlet  ought,  &c.  and  not  by 

the  owner  of 

an  inclosure 

Replication,  with  sl  protestando,  that  the  hamlet  ought  made  in  pur. 

to  repair,  &c.:  and  for  replication,  that  the  place  in  suwiceofthe 

question  was  (before  the  act  of  parliament  after  mentioned)  ^  Burr.  461. 

an  ancient,  common,  open,  highway,  within  the  manor  of  S.  C. 

F.y  over'a  common  field.    That  15  Geo.  II.  authorizes 
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172^8.        the  proprietors  to  inclose,  and  appoints  commissioners  to 

_.  ^^^  allot  the  several  parties  shares,  who  are  to  accept  their 

The  King  „             .     ,   *^          ,         t      .    ,           • ,  ^.    . 

_^  allotments  m  three  months,  and  to  mclose,  with  ditches, 

agt»  '                                               . 

Th    I  h  ^^^^^  ^^o  years.    That  they  should  lay  out  proper  hi^ 

, .  p  ways,  forty  feet  broad;  and  the  persons  whose  lots  should 

PI    ,  adjoin  thereto/sliould  maintain  the  fence  adjoining.  That 

,^^»v-%^  after  such  roads  should  be  so  laid  out,  all  persons  should 

K.  B.  use  them,  and  no  others. 

They  allot  fVatson  eighty-five  acres,  and  twenty-nine 
perches,  for  his  share  (through  which  the  road  in  question 
passes),  and  direct,  that  it  shall  continue  an  highway,  forty 
feet  broad,  at  the  least.  That  WaUon  accepted  his  share 
accorduigly,  and  has  since  inclosed,  8cc.  leaving  a  road 
of  forty  feet.  That  W.  has  inclosed  in  no  other  way  than 
as  aforesaid ;  that  the  defendants,  therefore,  ought  to  re- 
pair, and  traverse,  that  Watson  ought. 

Rejoinder  admits  the  act,  and  proceedings  in  conse- 
quence of  it ;  but  says,  that  W.  did  inclose,  and  ought  to 
repair.     Issue  on  this. 

The  indictment,  &c.  were  removed,  by  certiorari^ 
to  this  court,  and  tried  at  Lent  assizes,  1757,  and  the  de- 
fendants found  gtiilty,  subject  to  a  case,  for  the  opinion  of 
the  court : 

Whether,  in  this  case,  the  mhabitants  continued  liable 
to  repair,  notwithstanding  the  inclosure,  or  whether  they 
are  thereby  discharged  P 

Serjeant  Hewitt,  for  the  prosecution. 

There  are  four  sorts  of  people  liable  to  repair  common 
highways.     1st.  The  parish  in  general;  2d,  a  particidar 
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hamlet;  3d,  a  private  person,  by  reason  of  his  tenure,  or        17^8. 

by  inclosing ;  4tb,  a  corporation,  by  prescription.  rr»  *^ 

IneKiNG 

The  2d  and  Srd  are  the  only  cases  on  which  the  pre-    ^     ^  ' 

sent  question  arises^  and  the  second,  no  further  than       . 

whether  they  continue  liable  as  formerly,  which  depends    ^, 

Jriecknow 
on  the  Srd,  which  is  the  main  question,  xnz.  whether,  by     v^^v-^-'* 

any  thing  appearing  on  this  record,  Watson  is  bound  to        K.  B« 

repair  f     If  not,  the  consequence  is,  that  the  defendant3 

continue  liable. 

Let  us  inquire,  whether  this  is  within  the  reason,  and 
principles,  on  which  private  persons  have  been  held  liable 
on  account  of  inclosing. 

The  foundation  for  it  is,  that  inclosing  of  a  road  (that 
before  was  open)  b  an  encroachment  on  the  right  of  the 
public,  who,  if  the  common  track  becomes  founderoufl, 
may  go  to  the  right,  or  the  left,  by  their  right  of  passage; 
and,  therefore,  if  a  party  will,  by  his  right  of  ownership, 
as  be  may,  (without  any  other  authority,)  inclose,  he  must 
then  take  upon  him  to  keep  such  inclosed  road  in  re- 
pair :  but  may  throw  it  open  again  when  he  will.  1  Ro. 
Abr.  390,  a.  pi.  1.  and  390,  b.  pi.  1.  Shep.  Epit.  1116. 
2  Saund.  160.  Sty.  864.  These  cases  shew,  the  charge 
falls  on  the  party  inclosing,  on  account  of  his  encroach- 
ing on  the  public. 

The  present  is  a  very  different  case.  The  act  was 
for  the  mutual  benefit  of  all  parties,  including  the  whole 
hamlet,  who  were  before  liable  to  repair  the  roads.  The 
commissioners  have  allotted  the  parties'  shares :  they  have 
set  out  the  roads  as  the  act  directs,  and  thereby  annihilated 
all  the  old  roads,  which,  the  act  directs,  are  not  from  thence- 
forth to  be  used.    The  act  directs  the  persons  whose 
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lots  shall  adjoin  to  such,  road,  to  repair  the  fences,  but 
sajs  nothing  about  repairing  the  roads :  that  is  left  to 
fall  as  before :  and,  indeed,  to  lay  it  on  the  adjoining  lots, 
would  deprive  t}iem  of  all  benefit,  the  charge  of  repair- 
ing being  more  than  the  inheritance  is  worth,  which  could 
never  be  intended. 

The  inclosing  was  designed  to  be  a  benefit  to  the 
owners,  and,  at  the  same  time,  the  act  stipulates,  and 
provides,  a  road  of  proper  dimensions  for  the  service  of 
the  public ;  and  though  it  happens,  that  the  new  road, 
laid  out  by  the  commissioners,  is  a  part  of  the  ancien^ 
open,  road,  this  makes  no  difference ;  but  the  old  ways 
are,  in  fact,  annihilated,  by  the  act 

.  This  case  is  very  like  turning  a  road  upon  an  ad  quod 
damnum,  in  which  case  the  repairing  the  new  road  does 
(without  particular  provision  to  the  contrary)  fall  on  the 
same  parties  as  the  old  did. 

Mr.  Caldecotf  for  the  defendants. 

He,  first,  offered  to  take  exceptions  to  the  pleadings, 
that  here  was  a  traverse  upon  a  traverse,  8cc. ;  but  the 
court  interrupted  him,  saying,  there  was  only  one  question 
now  before  them,  and  that  any  exceptions  to  the  plead- 
ings, 8cc.  must  be  in  arrest  of  judgment. 

1.  This  is  not  an  inclosing  under  the  act. 

2.  If  it  was,  yet  t!ie  act  (saying  nothing  about  who  is 
to  repair)  will  not  take  away  the  legal  consequences  of 
inclosing. 


1.  The  act  does  not  direct  the  roads  to  be  inclosed :  and 
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this  appears  to  have  been  an  ancient,  comnson,  open,        1758. 
road,  before  the  act.    The  act,  directing  roadd  to  be  laid         *^-v-^ 
out  forty  feetibroad,  means  only  new  roads  to  be  made  in    ^"®  iv-iNo 
pursuance  of  the  act,  and  not  to  alter  the  old  ones ;  so  the         ^^' 
commissioners,  in  this  case,  ordered  the  road  to  be  con-      /^®  inha- 
tinned^  but  say  nothing  as  to  the  breadth,  because  it  was     ^^^"^  ^^ 
before  open.    Eighty-five  acres,  and  twenty-nine  perches,    *^*ecknow. 
is  allotted  to  Wat$an^  and  through  this  lies  a  common,        j^^  q^ 
open,  road :  if  he  incloses  on  the  side  of  the  road,  it  falls 
within  the  common  rule  in  other  cases,  and  subjects  him 
to  repair  it;  and  the  reason  is,  not  only  because  he  en- 
croaches on  the  public,  but^  also,  because  the  inclosing 
keeps  the  sun,  and  air,  from  drying  the  road,  and  thereby 
renders  it  founderous*     Besides,  the  inclosing  in  pur- 
suance, is  directed  to  be  in  two  years,  this  was  not  till 
three  years,  and  upwards,  afterwards ;  and  as  to  the  clause 
of  repairing  feuces  adjoining  to  the  roads,  that  must  mean, 
where  the  bounds  of  a  man's  lands  abut  upon  the  road ; 
here  it  was  an  open  road,  his  land  lying  on  both  sides. 

2.  If  a  man  be  owner  of  the  ground,  he  has  a  right  to 
inclose,  without  the  consent  of  any  body,  taking  the  con« 
sequence  of  repairing,  &c.  upon  himself;  1  Hawk. 
p.  C.  S?02.  is  full  upon  this  point.  The  common  law 
holds  equally  strong  in  the  present  case ;  and  the  act  was 
DO  otherwise  necessary,  than,  as  the  ground  was  common 
before,  to  ascertain  an  ownership  in  particular  parts;  and 
then  the  right  to  inclose  against  the  highways,  becomes  a 
consequence  of  ownership,  subject  to  the  charge  of  re- 
pairing. The  inclosures,  in  either  case,  may,  whenever 
the  party  pleases,  be  thrown  open,  and  then  the  burthen 
of  repairing  is  taken  off. 

Lord  Mansfieldy  C.  J. 
The  case  is  exceedingly  plain.    The  principles  for  sub- 
jecting a  private  person  to  the  burthen  of  repairing,  by 
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1758.        reason  of  inclosiire,  are  agreed  on  both  rides ;  and  whether 

».  ^*^         this  case  fells  within  them,  is  the  question* 

•TheKiKa  ^ 

I 

rp.     J  V  A  private  person,  as  owner  of  the  adjoiningi  commoa 

. .  ^    field,  lands^  may  inclose  against  the  highway,  leaving  a  con> 

p.    ,  venient  highway,  and  keeping  it  in  good  repair;  for,  as, 

^^^  ^j      by  his  inclosing,  he  has  taken  away  the  right  the  passenger 
.  K.  B.        had  of  going  to  the  right,  or  left,  in  case  the  common  track 
became  founderous,  so  it  lies  on  him  to  prevent  its  be- 
coming so. 

The  king,  by  his  prerogative,  may  (as  far  as  the  public 
are  concerned),  by  grant,  consent  to  the  changing  an 
highway ;  but  this  is  never  done  till  an  ad  quod  damnum 
has  issued,  and  been  returned;  and  if  the  jury  return,  that 
it  will  be  no  damage,  then  the  king's  licence  may  be  (and 
ought  regularly  to  be)  obtained,  before  the  road  is  turned; 
but,  when  that  is  done,  the  charge  of  repairing  the  new, 
falls  on  the  same  persons  as  were  before  bound  to  repair 
the  old,  unless  (as  is  sometimes  the  case),  the  jury,  from 
consideration  of  the  situation,  soil,  &c.,  impose  it  as  a 
condition,  that  the  party  ^applying  shall  maintain,  8cc. 

The  present  case  has  been,  very  justly,  compared  to 
the  ad  quod  damnum^  and  is  a  much  stronger  case.  The 
commissioners  are  to  lay  out  proper  roads  by  admeasure- 
ment, and  that  without  any  regard  to  the  old  road&;  and 
though  they  may  be  allotted  in  the  same  place  as  the  old 
ones,  yet  are  they,  for  every  purpose,  to  be  considered  as 
new  roads,  laid  out  by  the  authority  of  the  act,  which 
supposes,  and  intends,  that  the  whole  shall  be  inclosed; 
and,  therefore,  provides,  that  the  hedges,  aud  fences,  ad- 
joining to  these  roads,  shall  be  repaired  by  the  owners  of 
the  adjoining  lands,  that  no  new  burthen  may,  on  that 
account,  fall  on  the  persons  who  are  to  contribute  to  the 
repair  of  the  road     And  the  act,  thus  providing  for  the 
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repair  of  the  fences,  and  being  silent  as  to  the  road  itself,         175s. 
is  the  strongest  proof,  that  that  is  to  remain  as  before.  In         ^-v-' 

every  view,  therefore,  both  from  the  letter,  and  intent,  of  *"®  ^^^no 
the  act,  and  from  the  reason,  and  convenience,  of  the  thing,         ^^ 

I  am  clear,  that  the  charge  of  repairing  ought  not  to  fall  ^^  Inha- 
on  W.  alone,  but  on  the  hamlet  in  general,  as  before  the     ^^^"^'  ^^ 

act ;  and,  therefore,  that  the  defendants  are  guilty.  Hccknow. 


DcnUon,  3.  concurred ;  and  said,  the  act  was  a  par- 
liamentary ad  quod  damnum. 

Foster,  J. 

The  man  has  done  nothing  but  what  the  act  intended, 
and  authorized  him  to  do. 

Wilmotj  J. 

There  is  no  pretence  to  lay  the  whole  burthen  on  W., 
and  ease  the  hamlet :  that  might  be  what  the  civilians  call 
damnosa  harediias,  and  the  charge  more  than  his  estate 
was  worth. 

Judgment  for  the  king. 


K.B. 


The  KING  agi.  The  INHABITANTS  of  MIL- 
LAND,  in  HAMPSHIRE. K.  B. 

Mr.  Yates  moved,  last  term,  to  quash  an  order  of  An  order  for 

two  justices,  and  the  order  of  sessions,  confirming  the  ?<^o™"^oJ* 

same,  founded  on  the  statute  of  43  Eiiz.  c.  2,  whereby  parish  situate 

Milland  was  ordered  to  contribute  in  aid  of  the  parish  of  '^  ^  liberty ^ 

St.  Peter\  a  neighbouring  parish,  towards  the  poor's  rates.  J^  within 

the  same,  is 
warranted  by  the  43d  o£  Eliz.  c.  2.,  when  that  is  a  division  of  country, 
equivalent  to  a  hundred,     I  Burr.  576.  S.  C. 
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1758.  !•  Exception.^ — ^The  justices'  order  does  not  state  it  to 

^— Y--^        be  in  the  same  hundred,  which  the  act  requires. 
The  King 

^"  *  2.  After  reciting,  that  MHland  whs  not  burtfaened  vdtb 

.  ^        ^    any  poor,  they  appoint  overseers  in  Millandy  for  this 

^   °    ^      purpose  only,  of  paying  the  contribution-money. 
Milland. 

K.  B.  A  rule  to  shew  cause  was  then  granted ;  and  now,  Mr. 

GovMj  in  support  of  the  orders. 

This  order  is  founded  on  the  3d  sec.  of  4S  Elix.  which 
consists  of  two  branches.  1st.  Where  a  pariah  is 
burthened  with  poor,  and  an  adjoimng,  or  other,  parish  in 
the  same  hundred  has  no  poor,  there  two  justices  may 
order  that  parish  to  contribute,  &c.  2dly.  Where  no 
parish  in  the  hundred  is  liable  to  contribute,  there  the 
quarter  sessions  may  order  a  parish  (not  burthened.  Sic.) 
in  any  other  hundred  in  the  county,  to  contribute. 

The  sessions  order  states,  that  the  parish  of  St.  Peter, 
Cheesehill,  lying  in  the  liberty  of  the  soke  of  Winchestery 
being  burthened  with  poor,  &c.  and  Milland  being  an 
extra-parochial  place,  and  not  burthened  with  poor, 
adjoining  to  St.  Peier^Sy  and  lying  in  the  liberty  of  the 
soke  aforesaid,  the  parish  officers  of  St.  Peter*a  applied 
to  two  justices  to  make  an  order  of  contribution,  for  Mil- 
land  to  contribute,  8cc.  That,  those  justices  doubting 
whether  they  had  jurisdiction,  the  matter  was,  by  consent, 
referred  to  the  then  next  sessions,  where  it  was  debated 
by  counsel,  and  the  sessions  were  unanimous^  that  Milland 
ought  to  contribute;  but  that  they  had  no  original  juris- 
diction; and  therefore,  referred  it  back  to  the  justices,  who 
then  ordered  Milland  to  contribute  a  gross  sum  of  ^20^ 
and  appointed  two  substantial  householders  of  M.y  to  be 
overseers  for  raising,  and  paying,  the  same.  This  order 
was  confirmed  at  the  sessions. 
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Two  excepUons  were  taken  on  obtaining  the  rule  :•—        1758. 

Ist^  Because  the  two  justices  have  no  jurisdiction,  but         W*' 

within  the  hundred,  and  this  is  not  said  to  be  within  any  Kino 

hundred,  but  the  liberty  of  the  soke  of  Winchester.  ^^' 

Thelnha. 

2d,  That  MiUand  having  no  poor,  the  justices  could      J^     '  ^ 
not  appoint  overseers,  merely  for  raising  this  ^20,  for     %._^    ^j 
that  is  delegating  their  power  to  others,  which  they  cannot        K.  B* 
do.     2  Sir.  1114.     But  this  last  point  is  now  given  up, 
as  that  must  depend  on  the  first. 

This  objection  b  founded  on  a  case  in  Foley ^  27.  but 
diat  is  a  loose  note,  so  shortly  stated,  that,  for  ought  ap- 
pears, it  might  be  plain  on  the  face  of  the  order,  that  it 
lay  in  another  hundred,  and  th^n,  clearly,  two  justices  have 
no  jurisdiction,  but  the  sessions  only. 

The  other  case  is  in  Foley  31.  and  in  Finet^s  Abr. 
(Poor)  416.  where  the  order  was  quashed  by  Holt,  be- 
cause it  lay  in  no  hundred. 

But  here  there  is  the  strongest  reason  to  induce  the 
court  to  be  of  opinion,  that  the  term  liberty,  here  used, 
is  synonymous  to  the  word  hundred,  which  is  vague,  and 
uncertain.  Wapentake  is  well  known  to  be  precisely 
the  same  thing,  and  the  act  must  be  interpreted  to  mean 
any  knovni  district,  which  answers  to  a  hundred.  And 
here  the  sessions,  by  declaring  that  they  had  no  original 
jurisdiction,  but  that  two  justices  must  first  make  an 
order,  have,  virtually,  found  it  to  be  in  the  same  hundred, 
because,  otherwise,  two  justices  have  no  jurisdiction. 

Mr.  Norton^  and  Mr.  Yates^  e  contra*. 

Not  to  rely  on  the  authority  of  the  cases  in  Foley, 
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If 58,       though  in  point,  the  words,  of  the  act  itself  confine  it  to 
a  hundred. 


The  King 

/^'  It  is  a  rule,  that  in  no  inferior  court  whatever^  much 

less  an  order  of  two  justices,  nothing  that  is  a  point  of 

--....     ,      jurisdiction  can  be  btended,  but  must  be  precisely  alleged; 

K^^^^^m^  therefore,  if  it  be  possible,  (as  it  is  very  probable,)  that 
K.B.  this  is  in  another  hundred,  then  the  justices  had  no 
jurisdiction,  and  the  opinion  of  the  sessions,  to  the  con- 
trary, can  have  no  weight,  as  their  order  b^  now  appealed 
from.  '  And  a  case  might  happen,  where  neither  the 
justices,  nor  the  sessions,  would  have  power  to  make  an 
order  on  a  parish  in  another  hundred ;  as  suppose  there 
was  a  parish  in  the  same  hundred  fit  to  contribute. 

As  to  the  word,  hundred,  being  vague,  and  uncertain, 
the  contrary  is  the  truth,  for  it  originally  contained  ten 
tithings,  but  liberty  is  quite  uncertain,  often  extending 
into  many  hundreds,  and  sometimes  many  liberties  lying 
in  the  same  hundred. 

Lord  Mansfield,  C.  J. 

If  there  is  not  enough  stated  for  us  to  intend  this  to  be 
a  division,  answering  the  description  hundred  in  the  act 
of  Eliz,  on  which  this  question  depends,  it  must  go  back 
to  be  more  fully  stated,  for  it  is  clear,  that  any  division, 
answering  to  that  of  hundred,  let  it  be  called  by  what 
name  it  will,  as  lath,  wapentake,  &c.  will  be  within  the 
purview  of  the  act,  as  in  Westmorland^  in  particular,  there 
are  no  hundreds. 

(Here  Norton  mentioned  a  case  of  a  robbery  in  West" 
morland,  and  an  action  was  brought  against  the  proper 
division,  with  the  requisite  averments,  that  there  were  no 
such  divisions  there  as  hundreds.) 
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The  rest  of  the  judges  concurred,  and  Foster  said,  the  ijss. 

case  in  Foley,  31.  could  not  be  law,  and  that  Foley,  "-^^^ 

though  a  judicious  man,  must  have  been  a  very  young  -^"^  -K^ing 

note-taker  in  Holt*9  time.     Mr.  Gould  said,  that  in  Skin.  ^^* 

258.  there  is  a  case  directly  contrary.  ^"®  Uh2^ 

bitants  of 

The  order  was  sent  back  to  the  sessions,  Milland. 

to  be  more  fully  stated.  j^^  g^ 


In  Easter  Term  following,  the  sessions  returned  an- 
other order,  stating,  that  the  liberty  of  the.  soke  doth  con- 
tain the  six  following  tithings^  to  wit,  the  parishes  of  St. 
John,  St.  Peter^s,  Cheesehill,  St.  MichaeVs,  and  St. 
Swithen*s,  the  close  of  the  City  of  Winchester,  St.  Bar* 
tholomew\  Hyde^street,  and  Bishops'  Sparkford,  to- 
gether with  the  said  tithing  of  Milland;  and  that  the 
Bishop  of  Winchester,  for  the  time  being,  is  lord  of  the  said 
liberty;  and  that  the  said  six  several  tithings,  and  the  said 
tithing  of  Milland,  do  not  lie  within  any  other  hundred. 
That  a  court  leet  is  held  for  the  said  liberty  twice  every 
year,  and  that  two  constables  are  annually  chosen  for  the 
said  liberty  at  that  court.  That  the  said  tithings  are 
divided  into  two  divisions,  and  that  one  of  the  said  con- 
stables hath  jurisdiction  over  the  west  division,  and  the 
other  over  the  east ;  and  that  the  constables  are  nominated 
by  the  grand  jury  at  the  said  court  leet ;  and  three  tithing 
men  are  annually  nominated  by  the  said  constables  for^ 
each  of  the  said  divisions;  and  that  the  said  constables  do 
return  persons  within  the  said  liberty,  who  serve  as  jurors 
at  the  assizes,  and  quarter  sessions,  in  the  same  manner  as 
constables  of  hundreds  do ;  and  that  the  said  liberty  is 
bounded  by  the  hundreds  of  Buddlesgate,  and  Fawley, 
and  the  city  of  Winchester,  in  the  said  county,  and  the 
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1758.        ^^^^  constables,  or  tithingmeny  have  no  right  to  execute 

^— v^^        any  writ,  or  warrant,  of  the  said  court  in  either  of  the  said 

The  King    adjoining  hundreds,  or  any  other  neighbouring  hundred, 

^*         or  to  summon,  or  return,  any  people  within  any  other 

Ine  Inna-  jmndred,  to  serve  as  jurors^  for  the  said  county.     That, 

^*l*!!**  ,      within  the  said  liberty,  is  a  court  called  the  Chejrney  cour^ 

which  has  jurisdiction  over  the  liberty  of  the  Bishop  of 

Winchester.    And,  in  a  paper-writing,  entitled,  nomina 

viU^rum  infra  liberi*  de  le  Cheney  court,  containing  an 

alphabetical  list  of  several  places  over  which  the  said  court 

hath  cognizance  of  pleas,  the   said  six  tithings,  or  Ae 

tithing  of  Milland^  are  not  mentioned. 

This  return  being  made,  Mr.  Norton  gave  up 
the  point,  and  the  orders  were  confirmed, 
without  further  argument 


The  KING  agt.  PAGE. K.  B. 

t  ^^^\  ^^^  Curiam. — If  a  rule  nisi,  for  an  information,  be 

obtained         obtained  by  a  notorious  suppression  of  truth,  or  false 
discharged     suggestions,  and  it  so  comes  out,  on  shewing  cause,  the 
court  will  discharge  the  rule  with  costs. 


with  costs. 


ANONYMOUS. ^K.  B. 

Judgment  Mr.  Lawson  moved  for  judgment  against  the  casual 

cwial  ejector,  in  a  Middlesex  ejectment.     The  notice  being  to 

ejector,  not    appear  of  last  term,  the  court,  upon  consulting  the  ofiicen, 
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1758. 


RUSSELL,  qui  tarn,  8^c.  agt. .    K.  B. 

This  was  an  action  against  the  defendant,  for  having,  in  Caoses 

bis  house,  in  Drury-lanCf  in  the  county  of  Middlesex^  ^ '''^      d  - 

within  the  liberty  of  St.  Peter^s,  Westminster,  within  the  ment,  in  an 

lordship  of  the  dean  and  chapter  of  Westminster,  within  »ction  on  the 

three  nules  of  London^  two  hides  of  leather  before  they  ^^  22  and' 

had  been  sealed  at  LeadenJiall,  &c.    The  action  was  overruled, 

grounded  on  1  Jac.  1.  c.  22.  §  38.  ^  ^^^'  ^'^' 

Verdict  for  the  pit. 

Messrs.  Whitaker,  and  Nares^  now  moved  in  arrest  of 
judgment. 

1st  Objection.  It  is  not  alleged,  in  the  declaration,  or 
other  proceedings,  that  the  defendant  is  a  tanner,  currier, 
or  other  artificer,  occupying  the  business  of  cutting  of 
leather;  and  no  other  trades  are  subject,  as  appears  by 
the  preamble  of  the  statute.     Cro.  Car.  587. 

2d  Objection*  The  jurisdiction  of  the  city  of  London, 
is,  as  to  this  species  of  offence,  extended  three  miles  be- 
yond the  limits  of  the  city.  The  searchers  for  that  ex- 
tent are  to  be  of  particular  companies  in  London.  The 
place,  therefore,  where  this  offence  was  committed,  viz. 
DruryJanej  being  within  three  miles  of  the  city,  the  share 
of  the  penalty  given  to  the  lord  of  the  manor,  in  general 
cases,  should  here  go  to  the  chamber  of  the  city,  as  this 
place  is  to  be  considered  as  within  the  city,  b^ing  subject 
to  the  searchers  of  the  city,  &c. 

VOL.  II.  T 
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1758. 


3d  Objn.  The  venue  is  mistaken :  it  should  have  been 
W-^         laid  in  London,  for  three  miles  roand  the  city^  are,  as  to 
RussELt    ^^  purpbses  of  this  act,  to  be  considered,  to  all  intents 
^^  '         and  purposes,  as  within  the  city. 


K.B. 


Per  curiamj 

All  these  exceptions  were,  immediately,  over-ruled, 
without  hearing  counsel,  on  the  other  side* 

1st.  The  preamble  alone  mentions  these  trades,  but  (he 
body  of  the  act  extends  to  all  persons ;  and  is  not  to  be 
restrained  by  this  special  preamble. 

2dly.  The  jurisdiction  is  a  very  dbtinct  thing  from  the 
locality  of  the  place  where  the  o£fence  was  committed. 
Here  it  was  in  Drury^lane,  which  is  within  tlie  manor  of 
the  dean,  and  chapter,  of  Westminster,  and,  therefore,  part 
of  the  penalty  is  properly  demanded  for  them. 

Pasiea  to  be  delivered  to  the  plaintiff. 


The  KING  agt.  BRIGHT. K.  B. 

An  indict-  Th£  defendant,  who  was  a  clergyman^  was  indicted  at 

ment  pre-       |he  Norfolk  sessions,  on  21  Hen.  8.  c.  13.,  for  taking  to 
ferred  on  the  ^        ,      ,  , .      i  . 

St.  21  H,  8.    "^1^  uaxas  not  his  glebe, 
c.  13.,  not  to 

This  indictment  being  brought  up  by  eeriiarari,  Mr. 
Seijt  Hewitt  moved  to  quash  it 

Ist  Objn.  That  an  indictment  will  not  lie,  the  statute 
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giving  a  penalty  of  <£lO  a  montb,  to  be  recovered  by  ori-        ]759, 

ginal  writ,  bill|  plaint,  &c.  and  indictment  not  being         ^-^-^ 

named,  nor  the  words,  or  otherwise,  no  indictment  lies.  ^^^NO 

Hawk.  P.  C.  210.  ch.  10.  §  4.    Cro.  Jac.  643.    4  Mod. 

144.   Cases  temp.  W.  S.  104.   6  Co.  ig.   Cro.  Car.  112. 

and  the  precedents  prove  it,  there  being  many  of  actions,        K.  B. 

but  none  of  indictments,  on  this  statute. 

2d  Objn.  The  statute  says,  every  such  person  taking 
to  farm,  shall  incur  a  pain  of  c£lO  a  month,  for  every 
month  he  shall  continue  to  occupy ^  8cc.  Here  the  indict- 
ment  is  only,  that  he  took  to  farm  for  21  months:  this 
is  nonsense,  and  bad ;  and  should  be,  that  he  occupied  for 
81  months,  &c. 

Mr.  De  Grey^  e  contr^. 

The  statute  is  pro  iono  publico,  and  for  maintenance 
of  religion.  The  rule  is,  where  a  statute  creates  a  new 
offence,  by  a  prohibitory  clause^  as  here,  that  a  clergyman 
shall  not,  &c.  thete  an  indictment  lies  for  the  breach, 
though  it  be  not  named  in  the  act,  and  though  a  pecuniary 
'  penalty  be  provided ;  but  not  to  recover  the  penalty,  but 
the  party  to  be  fined  not  exceeding  the  penalty. 

But  where  the  clause  only  is,  that  all  parties  doing  so 
and  so,  shall  incur  such  a  pain,  there  no  indictment  lies, 
without  it  is  mentioned  in  the  statute.  2  H.  H.  P.  C. 
l7l.  1  Mod.  34.  1  Vent  63.  Bex  v.  Baker,  3  Kcb.  75. 
JZoyin.  201. 

2d.  The  occupation  is  only  to  ascertain  the  fuantuni 
of  the  penalty,  but  the  offence  is  the  taking  to  farm ;  and 
this  being  an  indictment  for  the  offence,  and  not  the  pe- 
nalty, is  according  to  the  act,  and  good. 

t2 
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'  Lord  Mansfield,  C.  J.  said,  he  took  the  ride  to  be,  as 
Seijt.  Hewitt  mentioned,  that  if  the  prohibition,  and  the 
penalty^  were  all  in  one  and  the  same  clause,  there  no  in- 
dictment would  lie,  unless  it  was  one  of  the  remedies 
named  in  the  act.  But  if  they  were  in  distinct  and  separate 
clauses,  there  an  indictment  would  lie  oti  the  prohibitory 
clause.  But,  as  the  cases  cited  by  Mr.  De  Grey  seemed 
to  contradict  it,  the  rule  must  be  enlarged  to  next  term, 
if  Mr.  De  G.  thought  he  could  support  it. 


Denisorii  and  WSmot,  Js.,  were  of  the  same  opinion, 
and  said  they  believed  those  cases  bad  been,  long  ago,  de- 
nied to  be  law,  and  that  otherwise  they  could  not  see  but 
the  party  might  be  punished  both  ways  for  one  offence, 
as  they  did  not  think  a  conviction  on  an  indictment  could 
be  pleaded  in  bar  to  an  action  for  the  penalty. 

The  rule  was  enlarged  till  Easter  Term,  when 
the  indictment  was  quashed,  Mr..De  Gretf 
not  appearing  to  support  it. 


The  KING  agt.  MARTHA  GRAY. K.  B. 


A  cause  will 
not  be  de- 
ferred till  the 
final  decision 
in  an  action 
for  a  libel^ 
by  reason  of 
which  it  was 
originally 
put  off. 
1  Burn  S.  C. 


This  was  an  indictment  against  the  defendant  for  ob- 
structing a  road  through  Richmond  Park.  At  the  last 
assizes  for  the  county  of  Surrey,  when  the  cause  was  to 
have  come  on,  a  libellous  pamphlet  appeared,  tending  to 
poison  the  minds  of  the  jury  in  favour  of  the  prosecution. 

For  that  reason,  the  cause  was  put  off  at  last  Surrey 

assizes. 
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Against  the  authors,  and  publishers,  of  this  pamphlet, 
(one  of  whom,  lately  dead,  was  a  principal  prosecutor 
m  the  indictment)  an  information  had  been  moved  for, 
and  granted,  but  was  not  yet  tried,  though  it  was  intended 
to  be  tried  at  the  next  sittings,  but  judgment  could  not  be 
given  till  next  term.  K.  B. 

The  prosecutor  in  the  indictment  had  given  notice  to 
try  the  cause  at  the  next  assizes. 

Mr.  Attorney-General,  Sir  Richard  Uoyd,  and  Mr. 
Norton,  moved  this  term  to  put  off  the  trial  of  this  in- 
dictment till  the  summer  assizes,  as,  in  the  mean  time,  the 
information  of  the  libel  would  be  determined,  and  judg- 
ment given  on  the  offenders. 

Mr.  Knowler,  Mr.  Haroey,  and  Mr.  Howard,  shewed 
cause  against  this  rule,  upon  an  affidavit  of  the  prosecutor, 
that  he  had  old  witnesses,  who  were  infirm,  &c.  But 
he  did  not  disclaim  any  knowledge  of  the  authors  of  the 
f>amphlet. 

Mr.  Attorney-General,  on  that,  observed,  '^  qui  facet, 
4ati9  clamat:*'  and  if  they  were  afraid  their  witnesses 
would  die,  they  might  examine  them  de  bene  esse  before 
a  judge  on  oath,  and  then  no  injury  would  be  done  them. 

Mr.  Norton  cited  Rex  v.  Rotheram. 

Lord  Mansfield,  C.  J. 
Every  thing  necessary  to  attain  justice,  when  there 
have  been  such  proceedings  as  in  this  case,  should  be 
done. 

I  have  no  doubt,  but  the  publishing  this  pamphlet  was 
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1758.  z  contempt  of  this  court,  and  that  an  attachment  might 
go  for  it.  What  sticks  with  me,  is,  how  the  trial  will  be 
fairer  after  conviction,  and  judgment,  in  the  information, 
than  at  present  ?  If  it  appears  that  it  will  be  fairer,  I 
shall  have  no  doubt  to  put  off  the  triti. 


K.B. 


It  stood  over  for  a  day  or  two,  when  Lord  Mans- 
JUld  gave  the  opinion  of  the  court,  viz. 

Lord  Mansfield,  C.  J. 

There  is  no  suggestion  that  any  further  inquiry  is  ne- 
cessary, or  expected.  The  only  reason  for  this  application 
is,  that  an  information  is  granted  against  some  publishers, 
&c.  Whether  they  are,  or  are  not,  found  guilty,  whether 
the  punishment  on  them  be  light,  or  heavy,  I  cannot  see 
how  that  will  affect  the  trial.  There  is  no  doubt  what  is 
the  sense  of  the  conrt,  in  relation  to  that  offence ;  and  how 
then  the  punishment  can  operate,  I  cannot  see.  There- 
fore I  see  no  reason  to  put  it  off  on  that  account. 

I  should  be  afraid  of  connecting  the  two  causes  to> 
gether.  Whether  they  are  acquitted,  or  not,  will  signify 
nothing  to  the  merits  of  this  indictment.  If  I  saw  how 
they  were  connected  together,  I  should  certainly  nuike  no 
doubt  of  granting  the  motion.  I  should  have  deferred  it 
as  long  as  there  was  any  reason  to  expect  further  lights, 
but  now  no  more  are  expected. 

We  are  of  opinion  to  discharge  the  rule.  X  do  not 
know  what  my  brother  Foster^8  opinion  is. 

Rule  discharged.     Absenie  Foster j  J. 
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1758. 
Easter  Term,  31  Geo.  IL  1758.  '-v-^ 


The  KING  agt.  MARY  MEAD. K.  B. 

A  wife  living 
In  Hilary  vacation,  Mr..  Justice  Denison  issued  a  apart  from 

habeas  corpus  at  common  law,  tested  the  last  day  of  "^"^  husband, 
TT'i  1       .  ^   ^  .      Twr-iw         i,        according  to 

Jiuary  term,   at   the   instance   of  John  Wilkes,    Esq.,  the  terms  of 

directed  to  Mrs.  Mead,  to  bring  before  him,  at  his  cham-  *  ^©^d  of 

bers,  the  body  of  her  daughter,  the  wife  of  Mr.  Wilkes.    nKgeT"' " 

subject  to 
About  two  or  three  days  before  this  term,  a  special  re-  his  authority. 

turn  was  made  to  the  judge,  setting  out  articles  of  agree-  ^  ^^^'  S.  C. 

ment  for  a  separation  between  the  husband  and  wife,  and 

a  covenant  from  the  husband  to  let  the  wife  live  separate, 

and  not  to  molest  her,  &c.    Tliat  the  wife  accordingly 

lived  with  her  mother,  and  was  without  restraint,  8cc.  and 

produced  her. 

It  being  so  near  term,  the  judge  ordered  the  return 
to  be  made  in  full  court,  and  the  lady  to  appear,  &c. 
which  was  accordingly  done;  and  the  cases  of  Rex  v« 
La/ster,  I  Str.  4*73.  and  Rex  v.  Clarkson,  9,  Str.  445.  and 
2  Lord  Raym.  1334.  were  cited  to  shew,  that  where  the 
party  appears  to  be  at  full  liberty,  the  court  will  not 
interpose,  and  that  here  the  husband,  having  consented 
to  her  living  separate,  had  no  right  to  compel  her  to  co- 
habit with  him ;  and,  as  she  chose  to  continue  with  her 
mother,  it  was  prayed  that  the  court  would  send  her  back 
to  her  mothei^s  house,  under  the  care  of  a  tipstaff  of  the 
court. 

Lord  Mansfield,  C.  J. 

The  husband  has,  in  consequence  of  his  marriage,  a 
right  to  the  custody  of  his  wife ;  and  whoever  detains  her 
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from  hira,  violates  that  right ;  and  he  has  a  right  to  seize 
her  wherevejr  he  finds  her. 


But  he  may  waive  this  right,  as  he  has  done  her^,  by 
the  articles  of  separation,  which  are  a  renunciation  of  his 
marital  right  to  seize  her :  and  his  atteraptiag  to  do  so, 
after  entering  into  such  articles,  or  after  a  suit  instituted 
by  her  against  him  in  the  spiritual  court,  for  a  divorce,  is 
a  breach  of  the  peace ;  and,  if  it  was  not  so,  it  would  be 
perilous  to  wives,  who  are  forced  to  separate  themselves 
from  their  husbands. 

Courts  of  equity  always  decree  a  specific  performance 
of  such  articles  of  separation  as  these,  and  a  bill  always 
lies  for  that  purpose ;  though  where  there  are  no  articles, 
and  the  wife  sues  only  for  alimony,  they  have  doubted, 
whether  they  could  retain  the  bill,  except  in  cases  where 
the  a^ms  pf  the  ecclesiastical  court  were  not  long  enough 
to  give  relief,  as  where  the  husband  departs  the  reahn,  fitc* 

As  to  the  sending  a  tipstaff  home  with  the  lady :  there 
is  no  doubt,  but  that  if  a  person  applying  for  a  habeas 
corpus  offers  to  impeach  the  liberty  of  the  person  he  re- 
quires to  be  produced,  either  in  coming  to,  or  departing 
from  the  court,  it  is  a^high  contempt :  however,  an  officer 
shall  go  with  her,  if  desired, 

(But  Mr.  Wilkes  giving  his  honour,  that  he  would  not 
molest  her,  if  she  chose  to  go  back  with  her  mother,  and 
not  return  to  him ;  this  request  was  waived,  and  the  wife 
dismissed,  with  an  assurance,  that  she  was  at  free  liberty  to 
go  home,  and  live  where,  and  with  whom,  she  pleased,  and 
might  permit  her  husband  to  visit  her,  if  she  thought  fit, 
but  that  he  had  no  coercive  power  over  her.) 
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JAMES  CARLETON  (on  the  several  demises  of  John 
Griffin,  and  Thomas  Harrison)  agt.  LAVINIA,  alias 
LAVINER  GRIFFIN,  an  infant,  by  Mary  Griffin, 
^idow,  her  next  fiiend  and  guardian. K.  6* 

___  • 

This  was  an  action  of  trespass,  and  ejectment,  for  K  An  addition 

messuure  in  St.  Savumr^s,  Southwark ;  which  came  on  to  ^  5      .* 

7;-    ^       -      ,^   X   wr-.f  -w*  written  long 

be  tried  before  Lord  C.  J.  fVtlks,  at  Lent  assizes,  1757,  subsequent 

at  Kingston,  where  the  case  appeared  to  be :  ^  ^he  former 

part^  and 
duly  at- 
That  John  Griffin,  one  of  the  lessors  of  the  plaintiff,  tested,  on 

was  only  son  and  heir  of  John  Griffin,  who  died  seised  ^^  ^^^ 

•^     .       .  -^    '  sheet,  cor- 

4>t  the  premises  m  question.  roborates  the 

whole,  within 

*  That  the  said  John  Griffin,  being  so  seised,  and  of  sound  ^  ^urr.  S.  C. 
mind,  did,  in  his  life^time,  viz.  the  22d  of  May,  1752,  with 
his  own  hand,  write  upon  a  sheet  of  paper,  as  follows^  viz. 

'^  Know  all  men  by  these  presents, that  I,  JohnGriffin^ 
^  dealer  in  brandy,  &c.  &c.  I  make  the  after-mentioned 
'^  my  last  will  and  testament,  I  being  in  perfect  health 
<'  and  my  senses,  and  in.  the  name  of  God,  amen.  And 
**  when  it  please  God  to  call  me,  I  pray  God  to  direct 
**  my  relict.  I  make  my  present  wife,  Mary  Griffin,  my 
"  whole  and  sole  executrix  of  what  it  hath  pleased  Grod  to 
^*  bless  me  with.  I  desire  she  will  be  advised  by  the  rector 
'<  or  lecturer  of  the  parish  where  I  die,  which  she  thinks 
^'  proper,  &c.  I  order  my  son,  John  Griffin,  by  my  first 
^*  wife,  £100,  to  be  paid  him  in  six  weeks  after  my  fu-» 
'^  neral,  except  my  executrix  has  a  receipt  irom  him, 
**  that  the  J?  100  had  been  paid  him  since  I  made  thb  wiU^ 
*^  and  if  the  said  £lOO,  my  son  to  have  no  demand,  but 
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''  what  my  wife,  my  executrix^  pleases  to  give  him.  I 
*^  have  bought  ^600  in  the  1743  3  per  cent,  annuities, 
"  which  I  order  not  to  be  sold,  but  order  my  wife  to  have 
"  the  interest^  to  help  to  bring  up  my  daughter  Laviner* 
**  I  likewise  have  two  freehold  houses  in  Morses  Alley^  by 
''  Ladd^s  Courts  Maid's  Lane,  Southwark^  which  is  for 
^'  the  same  use»  to  help  bring  up  my  daughter  Laviner, 
''  and  her  heirs,  for  ever.  And  my  daughter  to  take  pos- 
<<  session  of  her  annuities  at  25,  or  a  month  after  marriage, 
*^  if  above  2 1  years  of  age,  when  married.  And  if  it  please 
^*  God,  my  daughter  die  before  her  mother,  and  unmarried, 
**  and  die  without  a  lawful  heir,  then  the  said  two  bouses 
''  to  go  to  my  son  Johriy  and  his  heirs  for  ever,  my  wife,  my 
**  executrix,  to  dispose  of  the  <£6(X)  annuities,  in  case  my 
*^  daughter  and  her  heirs  does  not  live  to  enjoy  the  said 
'*  £600,  &c.  &c.  This  is  my  last  will,  and  not  any  other. 
"  22d  day  of  May,  1152. 

^'  John  Griffin,  senr.'' 

.  He  subscribed  his  name  to  what  he  so  wrote,  without 
putting  any  seal,  or  having  any  witness  thereto.  That 
the  said  John  Griffin,  the  father,  being  so  seised,  and  of 
sound  mind,  afterwards,  viz.  on  the  5th  of  January,  1754, 
with  his  own  hand,  wrote  upon  the  same  sheet  of  paper,  as 
follows : 

''  Blackman'^reet,  6th  January,  1754,  new  style. 
''  Memorandum.— -Whereas  I  have  laid  out  upwards 
'<  of  «£300  on  a  lighter  called  the  True  Friend,  and 
'^  sellar,  in  WaterJane,  near  the  Custom  House,  which 
^'  have  taken  ready  money,  that  the  barge  called  Tli^ 
^*  Lemmon,  rented  by  Richard  Birch,  senior,  and  brother 
**  Richard  Birch,  junior,  or  any  water  craft  that  I  may 
*^  be  possessed  of  at  my  death,  to  be  all  at  my  present 
^<  wife  Mary^B  disposal    And  this  not  to  disannul  any 
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^  of  iki»  former  part  mtde  by  me,  22d  May^  175fl|  ex*        lf5B. 
**  cept  on  my  son  John,  that  my  wife  shall  not  be  bable         ^^-y^ 
"  to  pay  the  <£lOO  in  six  weeks,  but  that  she  may  take  5  Carletok 
**  years,  and  £6  a  quarter,  8cc.    Witness  my  hand,  dated    ^  ^^* 
^' a.  above.  ^^^^ 

"  John  Griffin,  senr.*"  K.  B. 

The  testator  subscribed  his  name  thereto,  in  the  pre« 
sence  of  three  witnesses ;  and  that  he  took  the  sheet  of 
paper  in  his  hand,  and  then,  in  the  presence  of  the  three 
witnesses,  declared  it  was  his  last  will  and  testament,  and 
delivered  to  the  witnesses  as  such,  and  desired  they  would 
all  three  attest  it,  which  they  did  accordingly,  in  his  pre^ 
sence,  and  in  the  presence  of  each  other* 

Upon  this  case,  two  questions  were  reserved  at  the  trial, 
for  the  opinion  of  this  court. 

1.  Whether  the  second  instrument  was  a  publication) 
or  republitation,  of  the  first,  as  a  will,  so  as  to  pass  free* 
hold  lands  i 

2.  Whether  any  interest  passed  in  the  premises  to  the 
defendant,  the  daughter  of  the  testator,  or  to  her  mother? 

This  case  was  argued  by  Mr.  Arthvr  Barnard,  for  the 
plaintiff,  and  Mr.  Burrell,  for  the  defendant,  after  which 
judgment  was  given. 

Lord  Mansfield,  C.  J. 

Thia  is  a  clear  case,  and,  as  the  court  has  no  doubt,  and 
the  estate  is  but  of  small  value,  we  will  not  put  the  parties 
to  the  expense  of  another  argument. 

1.  The  case  is  accurately  stated,  in  not  calling  the  f(>rmer 
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1758«        part  a  will,  nor  the  lattei-  a  codicil,  but  that  he  wrote  ori 

Clearly  it  was  of  the  party's  own  wording,  and,  at  the 
signing,  in  1752,  he  thought  no  furdier  solemmty  was  re-^ 
quisite;  but  between  that  time  and  1754,  he  was  better 
advised ;  and  intending  to  add  another  clause  to  bis  will, 
(though  merely  relating  to  bis  personal  estate,  and  so, 
being  of  his  own  hand,  requiring  no  witnesses),  he  takes 
that  opportunity  of  performing  the  requisites  for  esta* 
blishing  the  former  part  of  his  will,  wrote  in  1752.  This 
appears,  beyond  a  doubt,  by  the  words  he  uses,  never 
calling  this  additional  clause  a  codicil,  *  but  declaring 
that  it  shall  not  disannul  the  former  part.  This  neces^ 
sarily  connects  the  whole  togther,  and  incorporates  it  as 
one  complete  will ;  and,  therefore,  the  question,  how  far 
an  omission  of  the  requisite  solemnities,  in  publishing  a 
will,  may  be  supplied,  by  executing  a  subsequent  codicil, 
does  not  arise  in  this  case,  as  the  whole  makes  but. one 
complete  will,  which  may  be  written  at  diflPerent  times, 
and  with  different  ink. 

2.  The  second  pomt  is  almost  too  clear  4o  require  an 
answer.  Either  the  mother,  or  daughter,  took  an  interest, 
which  will  equally  put  an  end  to  the  plaintiff's  title  to 
recover  in  this  ejectment. 

It  may  be  a  doubt,  whether  the  mother  takes  a  chattel 
interest,  during  the  daughter'^s  in£uicy,  like  Boraston^s 
case ;  or  is  only  a  trustee  for  her  daughter,  during  her 
minority.  But  this  makes  no  difference,  as  to  the  plain- 
tiff. The  daughter  takes  a  fee-simple,  subject,  perhaps, 
to  a  contingent  limitation  to  the  son,  by  way  of  executoiy 
devise,  if  the  daughter  dies  under  twenty-one,  and  without 
issue. 
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Denisatif  J.  ]Jr56. 

1.  A  man  may  write  bis  will  at  different  times :  and  so  r«  * «,  - ^- 

nay  perfect  the  execution  at  different  times.    The  wit-  ^^ 

nesses  too  may  subscribe  at  different  times,  as  was  lately   Griffin 
determined  in  this  court. 


I  would  almost  venture  to  say,  that,  bad  it  been  a  will 
and  codicil  by  distinct  inlfruments,  the  codicil  would 
have  perfected  the  will.  But  here  the  case  is  clear,  as 
the  whole  makes  but  one  will. 

2.  As  to  the  second  point ;  clearly,  an  estate  passed 
by  the  will,  and  whether  to  the  mother  or  the  daughter, 
needs  not  be  determined. 

tVilmot,  J. 

1.  This  appears  to  me  to  be  an  extremely  clear  case^ 
It  plainly  was  only  a  continuation  of  one  entire  act,  as 
appears,  not  only  from  the  words  confirming  the  former 
part,  but  the  language  throughout ;  there  being  no  sub- 
stantive words  to  make  it  distinct,  but  it  is  ingrafted  into 
the  former  part :  and  his  declaration,  at  his  delivering  the 
sheet  of  paper  to  the  witnesses,  that  that  was  his  will, 
&c.  can  admit  of  no  other  construction. 

2.  As  to  the  second  point,  it  is  immaterial  to  the  plain- 
tiff, wbat  estate  passed.  But  it  should  rather  seem,  that 
the  mother  took  a  chattel  interest ;  and  though  the  words 
are  yery  inaccurate,  yet  they  sufficiently  denote,  (hat  the 
daughter  is  to  take  the  inheritance,  as  the  son  (the  heir  at 
law)  is  precluded  by  express  words,  so  long  as  his  sister 
has  heirs. 

Poitea  to  be  delivered  to  the  defendant. 


K.  B. 
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1758.  N.  B.  It  seemed  agreed  by  Clarke,  Master  of  the 

^^^^        Rolls,  and  Mr.  Sewell,  and  was  not  denied,  26  Nov. 
Cableton   ^^^^^  ^^  ^^^  jj^jj^^  ^^^  .^  ^  ^jjj  j^  incompletely  exe- 
cuted, it  cannot  be  made  good  by  an  after-made  codicil^ 
duly  executed,  tliough  it  ratifies  the  will. 

This  was  obiter. 


K.B. 


ANONYMOUS. K.  B. 


A  defence 
not  insisted 
upon  below, 
caopot  be 
set  up,  in 
error. 


Erbor  on  a  judgment  given  in  the  Palace  court. 
One  count  in  the  declaration  was  for  money  lent.  The 
defendant  appeared  by  guardian,  as  an  infant,  and  pleaded 
non  assumpsit.  Verdict  for  the  plaintiff,  and  entire 
damages.  It  was  now  alleged  for  the  defendant,  that  as 
it  appeared  on  the  record,  that  he  was  an  infant,  the 
plaintiff  ought  not  to  recover  for  money  lent,  as  an  infant 
could  not  contract  such  a  debt,  and  for  this  was  cited 
5  Mod.  and  10  Mod. 


Sedper  cur\ 

It  does  not  appear  to  us  that  the  defendant  insisted  on 
this  defence  below.  We  will  not  believe  ^at  he  is,  in 
fact^  a  minor;  but,  for  any  thing  that  appears,  this  may  be 
a  scheme,  to  endeavour  to  defeat  the  plaintiff's  action. 


Judgment  affirmed. 
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ULUGH  agt.  KINGSWOOD. ^K.  B. 

The  copy  of  the  laiiiat  wherewith  the*  defendant  was  Proceedings 

served,  was  directed  to  the  sheriflF  of  London,  and  not  !®l??!l?  ^" 

^  '  a  writ  ai« 

sheriffs.    The  defendant  apprehending,  the  copy  of  the  rected  to  the 
writ  was  irregular,  did  not  appear  thereto :  the  plaintiff  •heriff,  jn- 

^      ,  ^       '  r     u-  J  J  I.-  t.    stead  of  the 

entered  an  appearance  for  him,  and  caused  him  to  be  shen&  of 

served  with  notice  of  a  declaration  being  filed.  London. 

A  rule  nisi  was  obtained  for  setting  aside  these  pro*, 
ceedings,  with  costs. 

Mr.  Norton  shewed  cause. 

The  irregularity  consists  in  a  single  letter  being  omitted, 
and  therefore  will  not  be  much  countenanced ;  especially 
as  the  defendant  is  now  in  court,  and  appears  here  by  his 
counsel,  and  this  writ  is  merely  to  bring  parties  into 
court. 

I  have  now  the  writ  in  my  hand,  and  it  is  right. 

Mr.  Gould,  e  contr\ 

How  the  writ  is,  signifies  nothing ;  the  copy  is  all  that 
we  have,  and  if  that  does  not  tally  with  the  original,  the 
affidavit  of  service  is  wrong.  Besides,  it  is  not,  that  s 
was  in  the  writ,  when  the  copy  was  served,  and  it  seems 
to  be  added  lately. 

Lord  Mansfield,  C.  J. 
The  reason  of  the  service  of  the  copy,  is  to  give  the 
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K,B. 


defendant  notice  to  appear.  He  has  here,  the  same 
notice  which  he  would  have  had,  if  the  copy  had  been 
agreeable  to  the  original  writ;  and,  I  think,  it  might  as 
well  be  objected  to,  if  there  was  an  apostrophe  in  the 
copy,  instead  of  the  letter  e. 

I  wish  we  could  set  it  right,  without  any  delay  being 
occasioned. 


Denison,  J. . 

I  apprehend,  we  ought  to  keep  to  the  form  of  the  writ. 

There  is  no  such  person  as  the  sheriff  of  London:  they 
are  sheriffs  in  London,  and  have  two  counters,  though 
they  make  but  one  sheriff  in  Middlesex.  The  want  of 
one  letter,  may  m'ake  as  great  a  difference  in  the  substance 
of  the  thing,  as  the  want  of  twenty  letters.  If  the  de- 
fendant had  appeared  himself,  the  application  would 
have  been  too  late,  but  it  b  not  so,  as  the  plaintiff  has 
appeared  for  him. 

Wilmot,  J. 

It  has  been  determined,  a  redundant  letter  would  not 
hurt,  but  this  is  deficient.  But  Denison,  J.  said,  to  the 
sheriffs  of  Middlesex  would  be  wrong. 


Rule  absolute,  but  without  costs. 
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Ex  pane  BOSEN,  aud  J.  J.  BRANDT, 

Or 

Tlie  KINq  agt.  BARBER,  Esq. K.  B- 

Mr.  Morton  moved  for  an  attachmeot  against  the 
commander,  &c.  of  one  of  the  King's  ships.  The  case 
was  this. 

A  hab.  corp.  at  common  law,  issued  to  bring  up  these  On  disregard 
two  persons,  who  were  impressed.   The  person  who  had  r?^"  ^  \t 
the  writ  delivered  to  him  to  serve,  could  not  have  access  common  law, 
to  the  captain,  whereupon  he  delivered  it  to  the  lieutenant,  *^  attach- 
who  threw  it  out  of  his  hand^  and  the  mate,  &c.  trampled  ^iately 
on  it,  defaced  it,  and  then  kicked  it  overboard.    It  was  granted, 
awom,  the  captain  was  in  the  cabin,  but  it  did  not  ap* 
pear,  he  had  notice  of  what  was  done. 

Whereupon  the  court  granted  a  rule  for  the  lieutenant, 
mate,  8cc.  to  shew  cause  why  an  attachment  should  not 
issue  against  them  for  this  contempt.  And  an  attach- 
ment immediately  against  the  captain,  but  with  directions, 
as  in  Lord  Ferrer^ a  case,  not  to  execute  it,  if  the  captain 
paid  immediate  obedience  to  the  writ.  The  court  gave 
these  last  directions,  because  the  affidavit  did  not  fix  it 
positively  on  the  captain. 

The  C.  J.  took  an  opportunity  in  this  case  to  declare, 
that  there  is  no  difference,  in  this  court,  between  enforcing 
obedience  to  writs  of  habeas  corpus  upon  the  statute,  and 
tfiose  at  common  law,  except  it  be  in  favour  of  those  at 
common  law ;  because  they  always  are  for  a  wrongful  im 
prisonment,  and  therefore  attachments  have,  in  some  in- 
stances, issued  inunediately  for  disobedience  to  them, 
without  waiting  for  a  rule  to  shew  cause. 

VOL.  II.  V 
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An  inferior 
court  may 
set  aside  a 
regular  in- 
terlocutory 
judgment,  to 
let  m  a  trial 
of  the  merits. 
1  Burr.  S.  C. 


CAVIL  agt.  BURNAFORD. K.  B. 

Mr.  Hussey  shewed  cause,  why  a  mandamus  should 
not  issue  to  the  shire  clerk,  ajid  also  to  the  suitors  of  the 
county  court  of  Cornwall^  to  give  final  judgment  in  Ais 
case* 

It  was  an  action  in  replevin,  upon  a  distress  for  rent. 

The  plaintiff  signed  an  interlocutory  judgment,  and 
took  out  and  executed  a  writ  of  inquiry,  which  writ  and 
the  inquisition  were  set  aside  for  irregularity,  viz.  for 
want  of  due  notice  of  the  execution.  The  court  below 
afterwards,  upon  motion  for  that  purpose,  set  aside  the 
said  interlocutory  judgment,  and  received  the  defendant's 
avowry,  in  order  to  let  the  merits  be  tried. 

The  interlocutory  judgment  appeared  to  have  been 
regular,  as  far  as  respected  the  court,  but  there  appeared 
to  be  some  surprise  on  the  party;  and  an  affidavit  was 
made,  that  the  defendant  in  replevin  had  merits. 

In  suppbrt  of  the  rule  was  cited  Fox  v.  Glass,  Sir., 
and  Sir.  392. 


The  court  took  two  or  three  da^s*  time,  to  consider, 
and  then  gave  judgment,  as  follows. 

Lford  Mansfield,  C.  J. 

The  question  is  singly,  whether  an  inferior  court  can 
set  aside  a  regular  hiterlocutory  judgment,  to  let  in  the 
merits  ? 
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And  we  are  all  of  opinion^  that  an  inferior  court,  to        1758. 
let  in  the  merits,  maj  set  aside  an  interlocutory  judgment, 
though  regular.     There  is  no  authority  to  the  contrary. 


They  cannot,  indeed,  set  aside  a  verdict,  and  grant  a 
new  trial.    And  there  may  be  many  reasons,  why  they 
may  do  the  one  and  not  the  other ;  as,  for  instance,  a  writ        ^-  ^• 
of  attaint  does  not  lie  in  those  coiuts. 

If,  then,  there  are  no  authorities  against  the  practice, 
I  can  see  no  reason  why  it  may  not  be  done. 

Upon  the  reason  of  the  things  therefore,  and  the  con- 
venience of  it,  the  rule  must  be  discharged. 

Denison,  J. 

In  a  case  which  happened  in  Easter  Term,  28  G.  2. 
in  this  court,  it  seemed  to  be  taken  as  a  general  rule,  that 
an  inferior  court  could  not  set  aside  a  verdict  in  any  case, 
I  find,  that  I  have  made  a  N.  B.  at  the  bottom  of  my 
note  of  the  case,  as  follows,  viz.  **  I  think  this  is  not  to 
be  taken  for  granted/'  And  I  see  no  reason  why  they 
may  not  set  aside  a  verdict ybr  irregularity ^  as  well  as  a 
judgment;  though  they  cannot  do  it  on  the  merits:  and 
the  reason  given  for  the  latter  b,  because  this  court  will 
not  entrust  them  with  so  great  a  power ;  and  also  because 
no  attaint  lies  upon  verdicts  except  in  the  courts  in  West-- 
minster  hal!. 

N.  B.  The  C.  J.  seemed  to  agree  with  Denisouj 
and  the  other  Judges  did  not  contradict  him. 


U  2 
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WALKER,  qui  tarn,  *c.  agt.  KEENE. K.  B. 

A  part  only  Tbis  was  an  action  of  debt,  on  the  game  laws.     Tbe 

8u^  for^  whole  sum  demanded  was  ^40.    Mr.  Wynne  now  moved 

may  be  paid  for  the  defendant  to  pay  «£20|  part  of  the  sum  demanded, 

into  court.  -^^^  ^^^^  ^^^^  ^^  authority  of  Sir.  1217. 

Lord  Mansfield^  C.  J. 

Is  there  not  a  diflference  between  paying  the  w'hole,  and 
part  only  ?    However,  Ujie  a  rule  to  shew  cause. 

Some  days  afterwards,  this  rule  was  made  absolute,  on 
Mr.  Wynne*s  motion,  without  any  cause  being  sliewn: 
and  Liord  M*  said,  he  thought  it  ytzn  very  reasonable. 


THOMAS  agt.  POWELL.— K.  B. 


The  costs  of 
a  motion  for 
a  rule^  &c. 
do  not  follow 
the  verdict 
on  a  feigned 
issue,  di- 
rected after 
hearing  the 
particulars 
of  the  case. 
1  Burr.  603. 
S.C. 


Ah  information,  in  the  nature  of  a  quo  warranto^  was 
applied  for  against  the  defendant,  to  shew  by  what  su- 
tbority  he  claimed  to  exercise  the  ofBce  of  coroner,  for 
the  county  of  Glamorgan*  Upon  entering  into  it,  the 
court  saw,  it  was  a  question  of  the  extent  of  jurisdiction, 
and  concerning  a  civil  right,  and  therefore,  a  feigned 
issue  was  recommended,  to  try  whether  Han  was  within 
the  liberty  of  Gower,  in  the  co.  of  Glamorgan,  (for  which 
liberty  the  defendant  was  appointed  coroner,  by  the  late 
Duke  of  Beaufort).  The  feigned  issue  went  down  to  be 
tried  at  the  Hereford  summer  assizes,  1755 :  and,  then 
made  a  remanei,  had  been  since  tried,  and  a  verdict 
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thereoD  given  for  the  plaintiffs  Mr.  Jston^  and  Mr.  1758. 
Nare$,  now  moved,  that  the  master  might  be  directed  to 
tax  not  only  the  costs  of  the  issue,  trial,  and  remanet,  but 
also  of  the  original  application  for  the  information ;  and 
uiged,  that  this  differed  from  the  cases  of  Rex  v.  Griffiths^ 
and  Rex  v.  the  Justices  of  WaUall,  in  Staffordshire^  K.  B. 
Trin.  28  and  29  G.  2.,  because  both  those  were  informa- 
tions for  misdemeanors,  vix*  The  1st  for  an  escape; 
and  the  2d  for  not  signing  a  poor's  rate,  after  a  mandamus 
granted;  but  this  is  a  quo  warranto  information,  which 
is  in  the  nature  of  a  civil  suit 

Mr.  Morton^  e  contra*. 

The  rule  for  the  information  was  absolutely  discharged, 
on  their  own  affidavits,  for  want  of  merits,  before  this 
issue  was  directed ;  and  to  try  the  right  in  this  issue,  was 
a  voluntary  offer  from  our  side. 

jP^r  cur. 

It  was  solemnly  settled,  in  the  case  of  Herbert,  and 
anodier^  v.  tVUliamsonf  and  another,  in  this  court,  about 
six  years  ago,  that  only  the  costs  respecting  the  issue  and 
trial,  are  to  be  allowed ;  and  there  is  no  difference  be- 
tween informations  for  misdemeanors^  and  quo  warranto 
bformations.  It  is  nothmg  to  the  purpose,  that  costs 
are  allowed  in  quo  warranto  informations,  because,  when 
the  parties  consent  to  the  issue,  every  thing  before  is 
waived,  and  out  of  the  case.  And  this  is  to  be  taken  to 
be  the  general  practice  of  the  court. 

Motion  denied. 
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ANONYMOUS. K.  B. 

A  judgment       A,  dying  intestate,  indebted  to  B.  upon  bond,  and  to 

to  wbichan     q^  ^^^  others,  upon  simple  contract,  D.,  his  wife,  took 

trix  had  out  administratiou,  and,  in  less  than  a  month  after  jf/s 

consented,      death,  C.  on  behalf  of  himself  and  two  others,  applied  to 

mismformed     •       «    •  •  i  •      i.     t 

of  its  conse-    ^"®  admmistratnx,  and  was  very  pressing  for  her  to  con- 

quences,  set   fess  a  judgment  in  double  the  sum  due  to  them.     She 
^'  ^'  mentioned  B.'s  demand,  and  said,  she  hoped  they  would 

not  draw  her  in  to  do  any  thing  to  her  prejudice,  and  on 
C's  assuring  her,  that  they  would  not,  she  executed  the 
warrant  of  attorney,  and,  in  a  few  days,  judgment  was 
entered  up  on  it,  and  ^Ji.fa.  taken  out,  and  all  the  effects 
taken  in  execution.  B,  now  sues  her  on  his  bond.  There- 
fore she  moved  the  court,  that  the  judgment  to  C.  should 
be  set  aside,  and  the  goods  restored,  and  that  the  attorney 
concerned  should  answer  the  matter  of  the  affidavit. 

Per  cur\ 

This  is  unjust  in  C,  and  contrary  to  the  plain  in- 
tention of  all  the  parties,  at  the  making  the  agreement, 
and  is  taking  advantage  of  the  administratrix's  want  of 
knowledge  of  the  law. 

It  was  her  evident  intention,  not  to  subject  herself 
to  pay  de  bonis  propriis.  Here  she  commits  a  devasta^ 
vit,  by  confessing  this  judgment  to  the  simple  contract 
creditors. 

If  an  administrator  voluntarily  pays  a  simple  contract 
creditor,   after  another,  in  equal  degree,  has  sued   an 
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original,  this  is  a  devastavit^  as  was  resolved  in  the  ^ase  of  1^59, 

the  Bank  of  England  agt  Morriee^  and  many  cases  since.  ^-v-' 

So,  bj  a  rule  in  equity,  analogous  to  this,  if  a  bill  be  filed,  •'^^^N y- 

and  subpoena  served,  the  pacing  afterwards  voluntarily  is  ^_j-    -b_-' 

a  devastavit.  K.  B. 

The  judgment  was  set  aside,  and  the  goods  restored : 

but  without  prejudice  to  the  plaintiff,  if  there  are  assets  ' 
after  B.  is  paid. 


The  KING  agt.  PARKINS. K.  B. 

PARKina  was  brought  up  on  a  habeas  corpus^  and  by  An  appren- 
the  return,  it  appeared,  that  he  was  committed  to  Wake-  !^!^  }^^^ 
field  Bridewell,  as  a  deserter.  '  master's  per- 

mission, may 

The  fact  was,  he  was  an  apprentice,  and  enlisted  with-  chanred  by 
out  his  master^s  consent,  which  being  represented  to  the  L.  C.  J. 
officer,  he  granted  him  a  furlough  for  the  term  of  his 
apprenticeship,  and  that  being  now  expired,  and  he  not 
returning,  they  apprehended  him,  as  a  deserter.  The 
question  was,  whether  he  was  to  be  coiuddered  as  a 
soldier? 


Stands  over  to  be  spoken  to,  and  P.  to  be  let  out  on 
baU. 

Lord  Mansjield,  C.  J.  said,  that  where  an  apprentice 
is  enlisted  without  the  consent  of  his  master,  upon  a 
recent  application  by  the  master,  and  an  affidavit  of  the 
fact,  he,  as  Chief  Justice,  issues  his  warrant  (in  case  the 
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oflScer  does  not  otherwise  discharge  him)  to  take  die 
apprentice  out  of  the  hands  of  the  military,  and  deliver 
him  to  his  master.  He  said,  he  at  first  doubted  of  the 
propriety  of  the  practice,  but  Lord  Hardmcke  told  him, 
he  had  done  the  same,  and  had  found  precedents  of  the 
method  being  taken  by  Lord  Cb.  J,  Holt.  But  it  did 
not  appear,  that  any  body  besides  tlie  Ch.  Justice  has 
granted  such  a  warrant. 


The  court 
will  not  issue 
a  mandamus 
toayisitor^to 
hear  a  claim 
by  a  prebend 
to  the  profits 
of  his  stalls 
during  its 
vacancy. 
1  Barr.  S,  €. 


The  KING  agt.  The  BISHOP  OF  DURHAM. 
K.  B. 

Mr.  WilUs  moved  for  a  mandamus  to  the  bishop,  to 
proceed  to  hear  the  complaint  of  Dr.  Sternfy  one  of  the 
prebendaries  of  that  church,  who  claimed  the  profits  that 
had  accrued  during  the  vacancy  of  the  prebendal  stall : 
the  dean,  and  chapter,  having  divided  the  whole  amongst 
themselves.  It  appeared^  plainly,  that  the  bishop  was 
visitor. 

Mr.  JVilles  said,  that  in  the  case  of  Dr.  Young  v.  Dr. 
Lynch,  Pasch.  26  Geo.  2.,  the  court  did  not  determine 
whether  demands  of  this  kind  could  be  recovered  in  an 
action  for  money  had,  and  received;  and,  therefore,  he 
did  not  know  how  to  advise  Dr.  Sterne  to  pursue  that 
method. 


Lord  Mansfield,  C.  J.  observed,  that  the  statute  28  JET.  8. 
ch.  1 1.,  extends  only  to  sole  corporations,  in  which  case 
the  profits  accruing  during  the  vacancy,  are  to  be  pre- 
served for  the  successor.  That,  if  Dr.  Sterne  had  a  right 
to  this  money,  he  might  recover  it  in  an  action  for  money 
bad,  and  received,  &c. 
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And  Dmitonf  J.,  said,  that  the  opinion  of  the  court        1758. 

WM  80  in  the  case  of  Dr.  Foung  v.  Dr-  Lynch,  though  it         "^^^^^ 

was  not  direcdy  giyen,  as  the  other  point  was  against    ^"^J^^NO 

him.  ''^^• 

The  Bishop 

Lord  Mansfield  said,  as  the  other  prebendaries  had  >^^  ^ 
divided  these  profits,  and  some  of  them  were  dead,  their  K.  B. 
representatives  must  be  heard,  and  no  visitatorial  power 
of  the  bishop  could  extend  to  them.  And  the  Dr.  can- 
not prevent  the  chapter's  calling  the  power  of  the  visitor 
in  question  in  the  temporal  courts,  as  was  solemnly  de^ 
termined  by  Lord  HardwicAe,  5  and  6  June^  1755,  €w 
parte  Aubrey.  Where  any  fraud  is  practised  by  the 
chapter,  a  court  of  equity  will  make  them  account,  as 
was  the  case  of  Seager  v.  Dean  and  Chapter  of  Sarum, 
where  they  divided,  at  an  unusual  time,  just  before  he 
came  to  his  stall,  to  prevent  his  having  any  thing. 

The  court  discountenanced  the  motion  so  much, 
and  pointed  out  such  difficulties  in  it,  that  Mr. 
Willes  waived  it. 


CHALLONER  agt.  WALKER,  and  COLSON. 
K.  B. 

Dbbt'ou  bond. — ^The  condition  states,  that  George  Breach  of  the 
Needham  died,  seised  in  fee,  and  intestate,  leaving  J.  N.,  condition  of 
bis  son,  and  a  widow.    That  the  son  sold  to  the  defend-  demnity 
aDts,  but  there  being  a  doubt  whether  the  widow  was  not  against  a 
entitled  to  dower,  they  retained  £30  of  the  purchase-  ^ower  bv  a 
money  in  their  hands,  to  indemnify  them  against  any  such  widow,  her 
claim.    That  the  defendants  afterwards  sold  to  the  plain-  adnainistra- 
tiff,  and  agreed  to  indemnify  him  against  any  such  claim  ing  arrears.* 

1  Burr.  S.  C. 
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of  the  widow.  The  conditioa,  therefore,  was,  tfiat  if  thej 
indeinnified  the  plaintiff  from  any  claim  of  dower  tbee, 
or  at  any  time  thereafter^  to  be  made  by  the  widowy  aad 
of,  and  from,  all  suits,  costs,  and  charges,  in  respect 
thereof,  &c. :  plea,  that  no  claim  of  dower  was  ever  made 
by  the  widow  in  her  lifetime,  but  she  married  J.  5.,  who, 
since  her  deaths  as  her  administrator,  has  brought  a  bill 
in  Chancery  for  recovering  the  arrears  of  dower  incurred 
in  her  lifetime,  by  which  the  plaintiff  was  made  party  to 
the  suit;  amd  obliged  to  put  in  an  answer,  and  to  expend 
£B  for  coats,  of  which  the  defendants  had  notice,  and  have 
not  repaid  him,  and  so  he  is  damnified. 


To  this  the  defendants  demurred,  and  the  plaintiff  joined 
in  demurrer:  and  now,  upon  argument,  it  was  insisted 
by  Mr.  AUhamy  for  the  defendants, 

1st  That  the  condition  extends  only  to  claims  by  the 
widow  in  her  lifetime;  and  that  conditions  are  to  be  con- 
strued in  favour  of  the  obligor.  Cro.  Eliz.  896.  2  Sound. 
411.  1  Ro.  Abr.  489.  426.  pi.  6.  1  Str.  221.  1  Lutw. 
586. 

2.  That  the  plaintiff  had  brought  his  action  too  soon, 
for  he  should  have  waited  the  event  of  the  suit,  as  the 
bill  may  be  dismissed  with  costs,  and  then  no  damage 
will  ensue. 

Sed  per  curiam.  It  is  extremely  clear,  that  this  is  a 
breach  within  the  words,  as  well  as  the  meaning  of  the 
condition  \  for  the  husband's  claim  is  on  account  of  the 
dower  due  to  his  wife. 


2Qd.  The  end  of  this  bond  was,  that  the  plaintiff  should 
sustain  no  damage  on  this  account,  nor  be  vexed  with  the 
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tremble^  or  expenae,  of  defending  the  suit,  oor  He  out  of 
his  money  necessarily  expended  on  that  account,  till  the 
cause  is  decided.  The  plaintiff  has  a  right  to  be  in- 
iemnijkd  de  die  in  diem* 

Judgment  for  the  plaintiff, 


K.B. 


The  KING  agt.  The  Justices  of  Peace  of  DERBY- 
SHIRE. K.  B. 

Mr*  Caldecot  moved  for  a  certiorari  to  remove  an  Highway- 
order,  made  at  the  general  guarter'Sessions  for  the  county  ^^^^^  f^" 

'  .         «  moved  by  a 

of  Derby,  upon  some  persons  who,  a  few  years  ago,  were  certiorari, 

surveyors  of  the  highways  of  T^orbury^  and  Repion,  to 
pass  their  accounts,  and  pay  the  balance  in  their  hands  to 
a  person  who  is  now  surveyor. 

The  statute  of  3  &  4  fT.  8c  JIf.  s.  23.,  says,  no  c<?r- 
tiarari  shall  issue  to  remove  any  order  made  on  that  act. 
But  the  order  in  this  case  is  out  of  the  jurisdiction  of  the 
justices,  and,  therefore,  may  be  removed  by  a  certiorari. 
1  HawK,  P«  C 

1.  The  order  should  have  been  made  at  a  special 
sessions. 

2.  Before  the  surveyors  go  out  of  oflSce,  they  are  to 
pass  Aeir  accounts,  and  pay  the  balance  in  their  hands 
to  the  succeeding  surveyors;  whereas,  here  the  order  is 
made  after  they  are  out  of  office,  and  the  money  ordered 
to  be  paid  to  a  person  who  was  officer  two  or  three  years 
afterwards. 
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J  ^53,  Rule  granted,  to  ^hew  caase  wby  tbe  certiorari 

^-v-'  should  not  issue. 

Tbe  Kino 

^^'  Tbe  order  being  brougbt  up,  the  two  objections  above 

Justices  of   mentioned  were  taken  to  it,  and,  in  HiL  term,  1759,  upon 
cause  being  shewn,  a  rule  was  made  to  quash  it  upon  the 
first  objection ;  for  though  the  parties  all  applied  to  the 
quarter-sessions,  yet  that  did  not  give  that  court  juris- 
K.  B.        diction. 


The  KING  agt.  NORRIS^  and  others. K.  B. 

An  informa-       This  was  a  motion  for  leave  to  file  an  infonnatioa 

tion  grantedy 

for  a  com-      against  the  defendants,  who  were  separate  proprietors  of 

binationto      salt-works  in  Droitwich,  for  a  conspiracy  to  raise  the 

of  salt  ^'^^   price  of  salt  there,  by  entering  into  an  article,  whereby 

they  bound  themselves,  under  a  penalty  of  .£200,  not  to 

sell  salt  under  a  certain  price,  which  exceeded  the  price 

then  received  for  it 

The  articles  were  now  cancelled,  and  destroyed :  but, 
notwithstanding  that,  the  court  were  unanimous  for  making 
the  rule  absolute;  and  Lord  Mamjidd  declared,  that  if 
any  agreement  was  made  to  fix  the  price  of  salt,  or  any 
other  necessary  of  life  (which  salt  emphatically  was),  by 
people  dealing  in  that  commodity,  the  court  would  be 
glad  to  lay  hold  of  an  opportunity,  from  what  quarter 
soever  the  complaint  came,  to  shew  their  sense  of  the 
crime;  and  that  at  what  rate  soever  the  price  was  fixed, 
high  or  low,  made  no  difference,  for  all  such  agree- 
ments were  of  bad  consequence,  and  ought  to  be  dis- 
countenanced. 
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He  mendoned  an  indictment,  upon  one  of  ^e  last 
home-circuitSj  agunst  the  bakers  of  the  town  of  Farn" 
ham,  for  such  an  agreement. 

N.  B.  In  this  case,  the  party  applying  for  the  in- 
formation seemed  himself  to  be  in  some  respect  ^k^b^ 
faulty,  and  the  application  proceeded  from  a 
selfish  motive.  That  was  mentioned  by  Mr. 
Ashurst^  for  the  defendants,  and  the  case  of 
Rtx  ▼.  Peach  (I  Burr,)  was  cited,  but,  in  this 
case,  that  objection  was  not  listened  to. 
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Ai  Lincoln's  Inn  HaU—25ihofMay,  1758. 


Ex  parte  CLARKE,  et  aL 

Or 

Ex  parte  MACKRELL,  a  bankrupt. Ciianceky. 

A  creditor  of      This  was  a  petition  from  the  assignees  of  a  bankrupt, 

seTeral  bank-  f^^  ^j^^  direction  of  the  court,  in  what  proportion  they 
rupU,forthe  .     ,        »    .  .   .    ,  . 

same  sum,      y^ete  to  pay  some  particular  creditors  their  debts. 

having 

debt  before         '^®  bankrupt,  and  three  odier  persons,  who  were  also 

each  com-      become  bankrupts,  were  the  drawers,  and  indorsers,  of 

mission,  may  promissory  notes,  and  it  was  on  account  of  those  notes 

receive  di-      '^  -^         . 

vidends  so  drawn,  and  indorsed,  by  all  the  bankrupts,  that  the 

under  all.  demands  of  the  present  claimants  arose.  They  had 
proved  their  whole  debts  under  each  commission,  before 
they  had  received  any  dividend  under  either  of  the  com- 
missions; but  afterwards  they  received  7^-  6d.  in  the 
pound  under  one,  and  Is.  6(f.  in  the  pound  under  an- 
other commis3ion;  and  the  question  was,  whether  they 
should  have  a  proportionable  share  of  die  other  bankrupts' 
effects,  having  regard  to  the  whole  of  their  original  debts, 
or  only  to  what  remained,  deducting  the  9s.  in  the  pound 
now  received  ? 

Mr.  Sewellf  on  the  behalf  of  the  other  creditors  under 
the  two  commissions^  where  dividends  were  not  yet  made, 
cited  2  P.  IVm.'s  89,  and  2  P.  TVm.*3  407,  and  insisted, 
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that  the  holders  of  these  notes  ought  only  to  have  a         1758. 

dividend  in  proportion  to  what  remained  of  their  demands,      v^^^"^ 

after  deducting  the  9$,  in  the  pound,  which  the^  bad  now     Clabke. 

received.     But  v^y^ 

Chanc. 

Lord  Keeper  Henley  saidy  The  settled  distinction  is, 
that  if  a  man  has  a  right  to  come  in  under  several  com- 
missions for  the  sane  debt,  and  proves  his  whole  debt 
tinder  each,  anttcedefU  to  any  dividend  reeeived  by  him 
under  any  of  the  commissions^  be  is  entitled  to  receive  a 
dividend  under  each  commission,  equal  with  the  other 
creditors,  until  he  has  received  ^  whole  debt  due  to 
lum  nader  his  bonds,  bills,  notes,  See.  But  if  he  has 
received  any  dividend  under  one  commission,  before  he 
proves  his  debt  under  another,  he  can  only  prove  his  debt 
under  such  other  for  what  remains  due  to  him,  after  de- 
ducting the  dividend  received.  The  man  has  a  clear 
right  to  come  in  under  all  his  securities,  till  he  receives 
20s.  in  the  pound;  and  there  is  no  pretence  for  a  court 
of  equity  to  take  from  a  fair  creditor  any  legal  advantage 
he  may  have. 


This  distinction  was  very  lately  solemnly  settled  in  this 
court,  in  the  matter  ex  parte  Harvey. 


And  it  was  so  ordered  in  this  case. 
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Trinity  Term^  Slst  Geo,  II.  1758. 

The  KING  agt.  DAVIES. K.  B. 

The  defendant  was  indicted,  several  years  ago,  for  hq^fa. 
invalidated  treason,  in  London^  for  diminishing  the  coin,  and  iipoa 
on  errors  in  that  indictment  was  outlawed ;  and  being  now  in  custody 
cannot^  '  ^^  ^^^  keeper  of  Neugate,  he  was  brought  up  to  the  bar 
annulled  but  of  this  court,  and  arraigned  upon  the  said  outlawry*  After 
by  writ  of  ^his,  and  before  he  pleaded  «  Mr.  Whitaker,  of  counsel  with 
1  Burr.  S.  C.  the  defendant,  took  several  objections  to  the  proceedi^s. 

1st.  By  the  statute  of  8  H.  6.  c.  10.,  and  10  H.  6.  c.  6., 
an  interval  of  three  or  four  months  is  required  between  the 
teste,  and  return,  of  the  second  capias.  Here  it  is  tested, 
23  Oct.  23  Geo.  2.,  and  returnable  the  15  St.  Martin. 

2d.  Here  is  a  discontinuance  of  process.  After  the 
return  of  the  first  and  second  capias,  and  before  the 
exigent,  there  is  an  interval  of  a  whole  year,  without 
issuing  any  process. 

Sd.  The  exigent  is  returnable  15  Mart,  and  tested  cro. 
Trin. 

4th.  The  outlawry  is  pronounced  by  Mr.  King,  the 
coroner,  whereas,  by  the  custom  of  London,  (which  the 
court  will  take  notice  of),  the  Lord  Mayor  is  perpetual 
coroner,  and  King  only  his  deputy,  and  therefore,  the 
outlawry  should  be  pronounced  by  the  mouth  of  the  re* 
corder.     Cro.  Jac.  521.     2  Ro.  Abr.  805,  806. 

*  The  court  could  not  assign  counsel^  till  he  pleaded,  but 
said,  they  would  connive  at  the  assistance  Mr.  fF.  gave  the 
prisoner. 
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Stb.  The  return  should  have  these  words^  ^  according 
to  the  law^  and  custom  of  the  realm  f  so  is  the  form  of 
the  writ,  and  so  Dalton. 

6th.  As  to  the  writ  of  proclamation.  This  writ  was 
not  gireo,  in  criminal  cases,  till  after  the  revolution,  4  &  5 
W,  8c  M.  c.  22.  Here  the  writ  is  tested,  and  returned, 
the  same  day,  whereas,  a  larger  space  of  time  should,  by 
that  statute,  have  intervened. 

7th.  Tlie  return  is  only  general,  that  he  was  proclaimed 
according  to  the  form  of  the  statute ;  whereas,  Mr.  Dal" 
ton  says,  he  should  set  forth  particularly  the  day,  and 
place. 

8th.  The  prisoner  was  abroad,  before  the  exigent  was 
awarded. 

Lord  MansfieldfC  J.,  said,  he  thought  some  of  these 
objections  had  weight;  and,  therefore,  the  attorney-ge- 
neral should  be  spoken  to,  to  consider  whether  he  would 
confess  the  errors  in  fact,  assigned ;  those  in  law  he  can- 
not admit. 

Foster^  J.,  said,  some  of  the  objections,  if  well  founded, 
may,  perhaps,  be  taken  advantage  of,,  without  a  writ  of 
error;  as,  in  that  case,  the  outlawry  is  a  nidlity. 

The  prisoner  was  remanded  to  Newgate,  and 
ordered  to  be  brought  up  again  in  a  few  days : 
and  the  attorney-general  to  be,'  iu  the  mean- 
time, consulted,  whether  he  would  admit  the 
errors  in  fact. 

,VOL.  11.  X 
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The  prisoner  being  brougbt  np  again,  Mr.  Attorney- 
General  attended,  and  said,  he  thought  some  of  the  ex- 
ceptions, as  to  errors  in  law,  were  fatal,  particularly  the 
1st,  and  the  6  th,  (as  to  the  return  of  the  proclamations). 
But  though  that  is  so,  and  the  outlawry  void  by  the 
statute,  yet  it  must  be  avoided  by  writ  of  error.  PlaW»  IS?* 
Hob.  166.    2  Hawk.  P.  C.  806.  s.  IW- 

As  to  the  error  in  fact  alleged,  viz.  that  judgment 
should  have  been  given  by  the  Lord  Mayor,  the  attorney- 
general  said,  that,  in  order  to  expedite  the  matter,  he 
might  confess  that,  and  so  have  the  outlawry  reversed; 
but  as  it  was  said,  the  objection  was  not  founded  in  fact ; 
and  as  it  might  possibly  affect  other  judgments,  he  de* 
dined  confessing  it. 

Lord  Mansfield,  C.  J. 

By  authority  from  the  crown,  the  attorney-general 
may  confess  a  false  fact,  and  that  was  done  in  Lord 
Gfiffin'%  case ;  but  an  error  in  law  he  cannot  confess.. 

Fosttr^  J. 

I  remember  the  case  of  one  Mr.  Stafford^  who  was  out- 
lawed, and  brought  a  writ  of  error,  and  assigned  error  in 
fact,  that  he  was  a  yeoman,  and  not  an  esquire,  as  called 
in  the  indictment,  and  the  attorney-general  confessed  the 
error. 

Prisoner  remanded  to  Newgate,  and  to  briog  his 
writ  of  error. 
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The  KING  agt.  MARTHA  GREY. K.  B. 

The  defendant,  one  of  the  gate-keepers  of  Richmond-  The  com* 

park,  was  indicted,  at  the  last  Kingston  assizes/on  an  indt.  P^^°^  ^  * 
^  •       .  .  party  con- 

lor  a  nusance  m  obstructing  a  common  footway  through  yicted  of  a 

the  park,  &c. ;  commodious  step-ladders  have  been  since  i^usance, 

put  up.     The  prosecutor  was  satisfied  with  the  ladders, '  gJ^j^^Qj^g^"^' 

and  did  not  press  a  large  fine,  provided  the  defendant  proposal  for 

would  go  before  the  Master,  and  make  the  prosecutor  a  P*y™®°*  ^^ 

satisfaction  for  his  expenses,  &c.  The  defendant  declined  in  mitigation 

this.  of  a  fine. 


Mr  KnowltTf  and  Mr.  Howard,  insisted,  for  the  pro- 
secutor, that  the  subject  had  a  right  to  pass  upon  the 
griMiiid^  and,  therefore,  the  nusance  was  not,  \t  fact, 
abated;  and  a  writ  lies  to  the  sheriff  to  abate  it,  which 
can  only  be  done  by  pulling  down  the  park- wall.  They 
'farther  insisted,  that,  if  the  defendant  would  not  go  before 
the  Master,  the  court  ought  to  set  such  a  fine,  as  that  the 
third  part  may  be  sufficient  to  reimburse  the  prosecutor 
his  costs ;  and  cited  a  case,  in  this  court,  about  nine  years 
ago.  Rex  v.  Dykes,  which  was  an  indictment,  in  fViltshire, 
for  a  nusance  in  removing  a  foot-bridge.  The  defendant 
was  convicted,  and  the  fact  was,  no  more  than  removing 
a  plank  that  lay  over  a  small  brook,  and  putting  two 
stepping-stones  in  the  room  of  it:  the  defendant  was 
obstinate,  and  would  not  go  before  the  Master:  and 
Lee,  C.  J.,  said,  that  where  such  prosecution  was  on 
4>ehalf  of  the  public,  the  court  was,  in  a  manner,  bound, 
ex  debitoju^titine,  to  see,  that  parties  prosecuting  for  the 
sake  of  the  public^  should  not  be  out  of  pocket,  and  ac« 
cordingly  fined  the  defendant  j£200. 

X  2 
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1/58.  Thifl   application  was   vehemently   opposed  by  Sir 


^         Biehard  Uoyd,  and  Mr.  Norton,  for  the  defendant ;  and 

they  mentioned  cases  where  the  court  had  refused  to  en- 

j^      *         bance  the  fine  on  the  prosecutor^s  account ;  and  attempted 

p  to  shew,  that  this  was  a  case  of  that  sort,  and  to  impute 

^_^^  ^_r       the  delay,  and  extraordinary  expense,  in  carrying  on  this 

iC.  B.        prosecution,  to  the  prosecutor. 

The  matter  now  stood  over,  for  the  court  to  consider. 

Afterwards,  in  Michaelmas  term  next  (32  Geo.  2, 
1758),  Mr.  Howard  informed  the  court,  that  the  prose- 
cutor's expenses  amounted  to  <£180;  and,  therefore,  he 
moved,  that  an  exemplary  fine  might  be  imposed,  in  case 
the  defendant  still  refused  to  go  before  the  Master, 

The  court  said,  if  the  defendant  went  before  the 
Master,  it  would  go  in  mitigation  of  the  fine,  but  they 
should  direct  nothing  about  it;  and  Foster,  J.,  said,  that 
the  old  way  was,  for  the  defendant  to  move  for  leave  to 
talk  with  the  prosecutor,  as  a  favour,  and  that  was  the 
best  way. 

After  much  hesitation,  the  defendant's  counsel 
agreed  to  go  before  the  Master. 


WILLIAM  TITLEY  agt.  ABRAHAM  FOXALL. 
C.  B. 

In  a  plea  of  '     Trespass  for  assaulting,  beating,  wounding,  and  evilly 

justiftntioa    treatmg,  the  defendant,  and  imprisoning  him  at  Skrms- 
in  trespass, 

under  process  of  a  court  constituted  by  letters  patent,  profert  of 
them  needs  not  be  added,  nor  the  prooeedin^s  pointed  out  minutely; 
and  mottUer  mwmt  answers  the  battery,    friltes,  S.  C. 
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fnnry;  and  him  there  in  prison  detaining,  and  keeping,        IJS^. 
without  any  probable  caiue,  and  against  the  laws,  and     T.^t  »y 
customs  of  the  realm,  and  against  the  will  of  the  said         ^  . 
William,  for  a  long  space  of  time,  to  wit,  the  space  of    Foxall. 
twelve  hours ;  and  until  the  said  William  had  paid  great    >^y«^^ 
snms  of  money  to  procure  his  release,  and  discharge,  from         ^'  ^* 
that  imprisonment,  and  until  the  said  William  had  de- 
livered up  to  the  said  defendant  a  note,  under  the  hand  of 
the  said  defendant,  for  the  sum  of  iP2(>,  payable  to  the 
said  plaintiff.    There  was  a  second  count  in  the  declar»- 
don  for  another  assault,  battery,  wounding,  and  false  im< 
prisonment 

The  defendant  pleaded,  as  to  the  assaulting,  beatings 
evilly  treating,  and  imprisoning,' the  said  William,  at  the 
said  first  time,  when,  &€.,  and  detaining  him  in  prison,  for 
the  space  of  twelve  hours,  in  the  said  declaration  first 
mentioned,  and  above  supposed  to  be  done  by  the  said 
defendant;  the  said  defendant  saith,  that  the  afoiesaidv 
William  ought  not  to  have  his  said  action,  thereof,  agamst 
him,  because,  he  says,  that  the  said  town  of  Skrewshuty 
aforesaid^  in  the  county  of  Salop,  is  an  ancient  town, 
and  borough ;  and  that  the  freemen,  and  burgesses,  of  the 
said  town,  and  borough,  from  time  whereof  the  memory 
of  man  is  not  tathe  contrary,  until  the  16th  day  otJune,  in 
die  14th  year  of  the  reign  of  the  late  King  Charles  the  1st, 
were  a  body  corporate,  and  politic^  in  deed,  and  name, 
by  various  names  of  incorporation ;  and  that  the  said  late 
King  Charles  the  1st,  by  his  letters  patent,  sealed  with 
the  great  seal  of  England,  bearing  date,  at  Westminster, 
the  same  day,  and  year,  last-mentioned,  granted,  for  him« 
self,  his  heirs,  and  successors,  that  the  freemen,  and  bur- 
gesses, of  the  said  town,  should,  from  thenceforth,  be  one 
body  corporate,  and  politic,  in  deed,  fact,  and  name,  by 
the  name  of  the  mayor,  aldermen,  and  burgesses,  of  the 


310 


NOTES  OF  CASES  IN  K.  B.  &c 


town  of  Shrewsbury;  which  said  letters  patent,  after- 
wards) lo  wity  on  Ibe  same  16di  day  of  JiKntf, Ja  die  14di 
year  aforesaid,  at  Shrewsburyf  aforesaid,  were  duly  bc* 
cepted  by  the  mayor,  aldermen,  and  buigesses,  of  the  said 
town  of  S,    And  the  said  defendant  fiirther  saitb,  that 
the  said  late  King  Charles  the  1st,  in,  and  by,  the  said 
letters  patent,  of  his  special  grace,  and  of  his  certain 
knowledge,  and  mere  motion,  for  himself,  his  heirs,  and 
successors,  did(amongst  other  things)  grant,  that  the  mayor, 
aldermen,  and  burgesses,  of  the  town  aforesaid,  and  their 
successors,  from  thenceforth  for  ever,  might  have,  and  hold, 
and  should  have,  and  hold,  within  the  town  aforesaid,  in 
the  guildhall  of  the  same  town,  or  in  any  other  convenieot 
place  within  the  said  town,  before  the  mayor,  and  re- 
corder of  the  said  (ovro,  for  the  time  being,  or  either  of 
them,  a  court  of  record,  upon  Tuesday  in  every  week 
throughout  the  year;  and  that  they  might  hold,  by  plaint, 
in  the  same  court  to  be  levied,  all,  and  all  manner  of 
actioBs,  suits,  and  demands,  of  all,  and  all  manner  of  Vte^ 
passes,  and  pleas  upon  the  case,  arising  within  the  town 
aforesaid,  and  the  liberties  thereof,  to  be  heard,  and  deter* 
mined,  before  the  mayor,  and  recorder  of  the  said  town, 
for  the  time  being,  or  either  of  them,  as  by  the  said  letters 
patent,  remaining  upon  record  in  the  court  of  daniery 
of  the  lord  the  now  king,  at  fVestminster,  afcM^said, 
,  (amongst  other  things)  more  fuUy  appear.    And  the  said 
defendant  further  si|ith,  that  before  the  said  first  time, 
when,  8ic.,  to  wit,  at  the  court  of  record  of  his  said  pre- 
sent majesty,  held  m  the  guildhall  in,  and  for  the  said 
town  of  S.J  in  the  county  of  Salop,  within  the  jurisdictioa 
of  the  said  court,  on  Tuesday,  the  8th  day  of  Jiiiie,  in  the 
year  of  our  Lord  1 756,  before  Edward  Blakfiway,  esquir^ 
then  mayor  of  the  town  of  S.,  and  a  judge  of  the  aaid 
court,  by  virtue  of  the  aforesaid  letters  patent,  the  afore- 
said defendant  came  into  the  said  court  in  his  proper 


-'I 


NOTES  OF  CASES  IN  K.  B,  8cc.  311 

penoD,  and  theo,  and  tbeK,  in  the  same  court,  levied  his 
plaint  against  the  said  William,  in  a  plea  of  trespass  upon 
the  case,  to  the  damage  of  the  said  defendant  otj€20,for 
a  certain  cau$e  of  action,  arising  within  iht  jurisdiction 
of  that  court,  and  then,  and  there  found  pledges  in  the 
said  court,  to  prosecute  his  plaint,  to  wit,  John  Dot,  and 
Richard  Roe,  and  such  proceedings  were  thereupon  had 
iu  the  same  court  upon  the  said  plaint  so  levied  as  afore- 
said; that  afterwards,  to  wit,  at  the  said  court  of  record  of 
the  said  loid  the  king,  held  at  the  guildhall  in,  and  for 
said  town  of  Shrewsbury,  in  the  said  county,  within  the 
jurisdiction  of  the  said  court,  on  Tuesday^  the  15th  day  of 
June,  in  the  said  year  17^6,  before  the  aforesaid  mayor, 
then  a  judge  of  the  said  court,  there  tiien  issued  out  of 
the  said  court,  at  the  instance  of  the  said  defendant,  in 
the  plea  of  the  said  plaint,  a  certain  writ  of  capias,  di- 
rected to  the  three  Serjeants  at  mace  of  the  town  of  S. 
aforesaid,  and  also  to  William  Haynes,  Edward  Hill,  and 
Robert  Phillips,  whereby  our  said  lord  the  now  king 
commanded  them,  and  each,  and  every  of  them,  that 
they,  some,  or  one  of  them,  should  take  the  said  William, 
if  he  should  be  found  widiiii  the  said  town,  or  the  liberties 
thereof,  and  him  safely  keep,  so  that  they,  or  some,  or  ^ 
one  of  them,  m^t  have  his  body  before  the  mayor,  or 
recorder,  of  the  town  aforesaid,  at  the  then  next  court  to 
be  held  ii^  and  for,  the  said  town,  and  liberties,  oq  Tues^ 
day,  to  wit,  the  22d  day  of  June  then  instant,  to  answer 
the  aforesaid  Abraham  in  the  plea  of  the  fsaid  plaint,  to 
the  damage  of  the  said  Abraham  of  £20 ;  and  that  they, 
or  some,  or  one  of  them,  should  have  then  there,  that  writ, 
which  said  writ  was  then  and  tliere  duly  iiMlorsed  for  bail 
agabst  tbe'said  William  Titley  {or£l5  35.  id*,  according 
to  the  form  of  the  statute  iu  that  case  made,  and  provided ; 
and  which  said  writ,  so  indorsed  afterwards,  and  before 
the  return  thereof,  and  before  the  said  first  time,  wheu, 
&c.,  to  wit,  on  the  19th  day  of  June,  in  the  year  last 
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fiforesatdy  at  jS'.  aforesaid,  was  delivered  by  tbe  said  Abra^ 
ham,  to  the  said  Robert  Phillips,  named  in  the  said  writ, 
(who  then  was,  and  continually  from  thenceforth  hath 
been,  and  still  is,  an  officer,  and  minister,  of  the  said 
court),  in  due  form  of  law  to  be  executed;  by  virtue  of 
which  same  writ,  the  said  R.  P.  so  being  au  officer,  and 
minister,  of  the  same  court ;  and  the  said  Abraham,  in 
aid  of  tbe  said  Robert  Phillips,  and  by  his  command, 
and  as  an  assistant  of  the  said  Sobt.  P.,  afterwards,  and 
before  the  return  of  the  said  writ,  to  wit,  on  the  19th  day 
of  June,  in  tbe  year  of  o^r  Lord,  1756,  at  jS'.  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of 
the  said  court,  gently  laid  their  hands  upon  the  said 
William  Titley,  in  order  to  arrest  him  for  the  cause  afore- 
said, and  then,  and  there,  took,  and  arrested,  the  said 
William  Titley,  by  his  body,  for  the  cause  aforesaid,  by- 
virtue  of  the  said  writ,  and  detained  him  under  that  arrest, 
for  the  space  of  twelve  hours,  for  want  of  bail  for  his 
appearance,  as  it  was  lawful  for  them  to  do.  And  the 
said  Robt.  P.  afterwards,  at  the  said  then  next  court,  held 
on  Tuesday,  the  22d  day  of  June,  then  instant,  in  the 
guildhall  in,  and  for,  the  said  town,  and  the  liberties 
thereof,  before  the  said  mayor,  then  a  judge  of  the  said 
court,  returned  the  said  writ  in  all  things  served,  and 
executed,  which  is  the  same  assaulting,  beating,  evilly 
treating,  and  imprisoning,  the  said  William  Titley,  and 
detaining  him  in  prison,  whereof  the  said  William  Titley 
first  above  complains  against  the  said  Jbraham,  and 
this  he  is  ready  to  verify;  wherefore,  he  prays  judgment, 
if  the  said  William  Titley  ought  to  have  his  said  action 
thereof  against  him,  &c.  And  as  to  the  residue  of  the  said 
trespass,  in  the  said  declaration  above  supposed  to  be 
done,  the  md  Abraham  says,  that  he  is  not  guilty  thereof, 
and  of  them  he  puts  himself  upon  the  country,  and  the  said 
William  Titley  doth  so  likewise. 


NOTES  OF  CASES  IN  K.  B.  8cc. 

To  this  plea  the  plaintiff  demurred^  and  shewed  for 
causes  of  demurrer,  diat  the  defendant  had  not  made  anj 
profert  of  the  letters  patent  of  the  late  King  Charhs  the  1st, 
set  forth  in  the  sud  plea,  as  he  ought  to  have  done;  and 
also,  for  that  the  said  plea  is  repugnant,  uncertain,  and 
wants  form. 
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The  defendant  joined  in  demurrer. 


Serjt.  Pookj  in  support  of  the  demurrer. 

There  are  several  objections  to  the  defendant's  plea. 

l8t.  The  want  of  a  profert  of  the  letters  patent;  and 
ABt  is  assigned  for  cause  of  demurrer. 


2d.  The  want  of  setting  forth  a  summons. 

5d.  It  is  not  sufficientlj  allied,  that  the  cause  of 
action  arose  within  the  jurisdiction  of  the  court. 

4th.  A  battery  is  allied,  but  not  suflBciently  justified 
mlaw. 

As  to  the  first :  wherever  a  party  entitles  himself  by  a 
deed,  or  letters  patent,  be  must  bring  them  into  court,  that 
the  court  may  judge  of  them.  That  this  is  so,  appears 
by  the  statute  of  Queen  ^//ne,  for  the  amendment  of  the 
law,  where  it  is  said,  that  the  want  of  such  profert  shall 
be  matter  of  form  only.  « ^ 


Indeed,  where  the  deed,  or  letters  patent,  are  enrolled 
in  the  court  where  the  cause  is  commenced,  there  needs 
not  be  such  profert ;  but,  where  in  another  court,  it  is 
otherwise.     2  Salk.  497. 
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2d  and  3d.  As  to  the  £d,  and  principal  objection,  and 
the  tbirdi  which  I  shall  take  together,  because  the  cases 
I  shall  cite  go  to  both,  these  are,  in  both  cases,  general  aver- 
ments, but  that  is  not  sufficient. 

The  plea  only  says,  a  plaint  was  levied,  and  such 
proceedings  had,  &c.  There  are  many  ^ases  on  this 
point,  and,  in  some  of  them,  taliter  processum  has  been 
held  sufficient ;  but,  in  later  cases,  in  this  court,  the  con- 
trary has  prevailed.  Moravia  v.  Shper,  Trin.  1 1  Geo.  2. 
CofnynSy,  574.  1  Fentr,  320.  Murphy  v.  Fitzgerald, 
determined,  on  solemn  argument,  in  this  court,  in  Trinity 
term,  1753,  where  the  taliter  processum^  &c.  was  as  in 
this  case;  and  it  was  also  alleged,  that  the  plaint  was 
levied  for  a  cause  of  action  arising  widiin  the  jurisdiction, 
&c.  But  the  plea  was  held  bad  in  both  points,  and  the 
court  said,  they  could  intend  nothing  in  favour  of  inferior 
jurisdictions.  It  should  have  been  here  said  what  the 
cause  of  action  was,  saying  it  was  an  action  on  the  case 
is  not  sufficient;  it  might  be  for  a  nusance,  or  on  a  con- 
tract ;  whereas,  it  should  be  set  out  with  such  certainty, 
that  the  other  party  may  know,  with  clearness,  what 
the  cause  of  action  was,  and  have  an  opportunity  to 
traverse  it. 


4th.  As  to  the  4th  point.  There  is  no  reason  disclosed 
why  the  battery  was  committed.  Every  arrest,  indeed, 
necessarily  implies  an  assault,  but  not  a  battery;  a  battery 
cannot  be  legally  committed  unless  the  defendant  makes 
resistance,  or  attempts  to  escape,  i  Liord  Raym.  229, 
and  Williams  v.  Jones,  and  another,  Pasch.  9  Geo.  t, 
which  last  case,  (though  formerly  the  precedents  were 
both  ways)  I  apprehend,  has  settled  the  law  in  this  OMtter. 
Lord  Hardwicke  there  took  time  to  look  into  the  cases, 
but  said,  tliat  unless  he  found  the  current  of  authorities 
to   be   too  strong   the   contrary  way  to  be  resisted,  he 
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incHned  to  tbiok^  the  justification  was  no  good  answer 
to  die  battery.  The  cases  cited  in  that  case  for  the  plain- 
tiff were,  Co.  Ent.  303.  Thompson's  EntT.Sl^.  2  Luiw. 
0«9.  8  Lev.  403 ;  and,  for  die  defendant,  2  Lutw.  930. 
8alk.  7D.  1  Saund.  13.  3  Salk.  ei8.  Skin.  387.  On 
consideration  of  all  which,  the  court  held  die  plea  in- 
sufficient ;  and,  in  TVm.  9  &  10  Geo.  fi.  Lord  Hardwicke 
declared,  that  the  court  were  all  of  opinion  that  it  was 
not  a  good  justification;  but  in  order  to  make  it  so, 
an  attempt  to  escape,  &c.  should  have  been  shewed. 
That  diere  was  no  case  in  the  books  to  shew,  a  battery 
may  be  justified  under  a  bare  arrest.  It  was  said  at  the 
bar,  that  every  arrest  is  a  battery;  but  the  case  cited  to 
prove  that,  does  not  warrant  the  position.  The  intent  of 
laying  on  hands  is  to  be  considered.     3  Ro.  Abr.  546. 

Scrjt.  Hewitt,  e  €ontr\ 

1.  I  allow  my  brother's  rule,  and  principle,  in  some 
respect  If  the  pwty  entitles  himself  under  a  deed  which 
he  has  in  his  power,  he  must  produce  it :  but  if  he  does 
not  claim  the  thing  granted,  but  only  under  the  person  to 
whom  it  is  granted,  he  needs  not  make  a  profert..  Bra, 
Monstrans  PI.  125.  161.  2  Bulst.  £28.  Style,  192-3. 
^  Show.  ^IS. 

The  C.  J.  said,  he  need  not  labour  this  point,  for 
it  is  clear.     If  the  profert  had  been  necessary, 
the  other  party  would  have  been  entitled  to  oyer,  . 
which  he  clearly  was  not  of  these  letters  patent. 
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2d  and  3d.  These  are  objections  which  have  been  often 
taken,  and  have  anciently  prevailed ;  but  the  law  is  now, 
with  great  propriety,  altered;  and,  even  in  the  case  of  a 
justification  by  an  officer,  this  way  of  pleading  has  been 
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allowed ;  a  fortiori  then,  should  it  in  the  case  of  a  party* 
who  18  a  stranger  to  the  form  and  coarse  of  proceedings, 
and  has  nothing  to  do  but  to  enter  his  plaint,  and  the 
court  is  to  do  the  rest.  Gwyn  v.  Poo/f ,  2  Lutw.  955, 
and  the  elaborate  argument  of  Sir  John  Powell,  in  die 
same  case,  in  the  appendix  to  Lutw.:  Adams  v.  Freeman, 
B.  R.  Easter  Term,  26  Geo.  11.  1758. 


In  the  case  of  Moravia  v.  Sloper,  the  capias  issued  at 
the  same  court  at  which  the  plaint  was  levied,  so  that 
there  could  be  no  other  proceedings  but  the  capias. 

The  same  cases  also  prove  that  the  averring  the  cause 
of  action,  &c.  to  be  within  the  jurisdiction  is  sufficient. 

4.  As  to  the  assaulting,  beating,  See.  It  is  plain,  from 
what  Lord  Hardwicke  says,  in  the  case  of  Williams  v. 
Jones,  that,  if  the  plea  had  been  a  justification  of  the  bat- 
tery by  molliter  manus,  &c.  it  had  been  good,  and  here  it 
is  so;  and|  therefore,  if  he  had  authority  to  arrest,  this  is 
a  good  answer  to  the  battery.  The  case  in  3  Lev.  408, 
seems  to  be  good  law,  and  in  point ;  and  the  notice  Lord 
ffardwicke  took  of  that  case,  in  the  case  of  WiUianu  v. 
Jonesj  shews,  what  the  case  then  before  him  was,  and  that 
the  moUiter  manus  was  omitted. 


The  case  stood  some  days  to  look  into  the  case  of 
Murphy  v.  Fitzgerald,  which  the  court  had 
forgot ;  and  ^n  the  13th  of  June,  in  this  term, 
Willes,  C.  J.  delivered  the  opinion  of  the  court 
in  favour  of  the  plea,  and  the  defendant  had 
judgment. 
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The  KING  agi.  THOMAS  LITTLE. K.  B. 

This  was  a  conviction  of  the  defendant  by  a  justice  of  Informal 

the  peace,  grounded  on  the  statutes  8  and  9  IVitliam  S.  ^^^^^^°' 

c.  25 ;  9  and  10  William  S.  c.  27 ;  and  S  and  4  Ame,  trading  as  a 

c.  4.    The  conviction  stated :  hawker,  &c 

1  Burr.  S.C. 

That  the  defendant,  J.  L.,  after  the  24th  of  June,  1698, 
tix.  on  the  24th  of  October^  1757,  in  the  parish  of  St. 
Mary,  in  the  city  of  lAckfUld,  was  found  offering  to  sale 
silk  handkerchiefs,  and  trading  a$  a  hawker,  pedlar,  or 
petty  chapman ;  and  that  the  said  J.  L.  did  then  and 
there  offer  to  sell  a  parcel  of  silk  handkerchiefs ;  and  that 
the  said  J.  L.,  although  required,  did  not  produce  a 
licence.  That  the  said  /.  L.  being  asked  what  he  had  to 
say,  why  he  should  not  be  convicted,  did  freely  and 
voluntarily  confess,  that  he,  the  said  J.  L.,  did  offer  to 
sell  silk  handkerchiefs  to  the  said  T.  P.  (the  informer)  in 
such  manner  as  rs  mentioned  in  the  aforesaid  information,  ' 
and  that  he  had  no  licence  for  the  selling  thereof,  and 
that  the  said  J.  L.  did  not  pretend  or  allege  that  he  was 
the  real  worker  or  maker  of  the  said  goods,  or  the  child, 
apprentice,  or  agent,  or  servant,  of  any  such  worker. 
Whereupon  I  do  adjudge  that  the  said  /.  L.  is  an  hawker 
within  the  statute ;  and  that  the  said  J.  L.  is  guilty  of 
the  said  offence,  in  the  said  informatiou  alleged,  and  that 
the  said  /•  L.  forfeit  the  sum  of  ,£l2  for  that  offence. 

This  conviction  being  brought  up  by  certiorari,  and 
being  in  the  crown  paper. 
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Mr.  YateSf  to  quash  the  conviction,  took  two  ex- 
ceptions. 

1.  The  information  does  not  sufficiently  describe  the 
offence,  so  as  to  shew  that  the  defendant  was  a  hawker, 
pedlar,  or  petty  chapman,  or  such  other  person,  &c.  as 
these  acts  require  to  have  a  licence. 

3.  The  conviction  is  without  evidence  of  the  party's 
being  guilty. 

Under  the  first  head  he  cited  Str.  497.  Rex  v.  Chap- 
man^ Paseh.  28  Geo.  II.  I^rd  Raym.  900.  Rtx  v. 
Bumaby;  in  all  which  cases  the  convictions,  though  in 
the  words  of  the  statutes,  were  quashed ;  so  is  the  case  on 
the  game  acts,  in  proceedings  on  which  the  several  qua^ 
lifications  must  be  set  forth ;  the  reason  of  which  is,  that 
the  informer  may  not  take  upon  himself  to  determine  the 
law;  nor  these  inferior  jurisdictions  do  acts  of  oppreseion, 
and  screen  themselves  under  these  general  vague  de- 
scriptions ;  and  a  strict  hand  is  to  be  holden  over  these 
jurisdictions,  as  they  are  contrary  to  common  right,  and 
break  in  upon  the  trials  by  juries. 

2.  The  only  evidence  is  the  party's  confession,  that  he 
9old  these  handkerchiefs,  but  does  not  say  he  did  it  as  a 
hawker,  or  pedlar. 

Mr.  Luke  Robinson^  e  cont.  relied  on  the  generality 
of  the  words  of  the  statute,  hawker,  &c.  or  other  person 
travelling,  &c.  which  being  in  the  disjunctive,  tind  no  de- 
finition what  constitutes  a  hawker,  &c.  the  justice  of  peace 
has  pursued  the  words  of  the  statute,  and  shewn  an  overt 
act,  viz.  selling  as  a  hawker,  &c.  Lord  Raym.  SSI. 
Str.  608. 


2.  As  to  tbe  evidence,  the  defendant  confesses  he  did  in 
manner  charged,  &c. 

Lord  Mansfield,  C.  J. 

Allconvictions  must  precisely  set  forth  such  a  case,  as 
shews  the  party  has  been  guilty  of  an  offence  within  their 
jurisdiction ;  and  I  think  the  first  exception  in  this  case  has 
great  weight  To  give  the  justice  of  peace  jurisdiction,  it 
was  necessary  to  aver,  that  the  defendant  was  a  hawker, 
pedlar,  or  petty  chapman,  or  other  person  travelling,  &c. 
to  shew  he  was  a  person  required  by  these  acts  to  have  a 
licence ;  for  the  offence  he  is  convicted  of,  is  the  not  pro- 
ducing a  licence.  Now  here  it  is  only  expressed,  that  he 
exposed  to  sale^  as  a  hawker,  but  not  that  he  was  a*  hawker, 
which  is  the  essence  of  the  crime;  and  though  the  words 
"  other  person  travelling/'  8cc.  come  after  a  disjunctive, 
yet  as  there  is  no  other  definition  what  makes  a  hawker, 
they  seem  to  be  descriptive  of  one.  I  do  not  say  the  con- 
viction should  define  what  a  hawker  is,  but  it  should  be 
averred  that  the  party  convicted  is  a  hawker,  8cc. 

Denisariy  J. 

There  is  no  averment  that  he  was  a  hawker,  &c. 
and  a  person  who  is  no  hawker  may  trade  tanquam  a 
hawker.  In  the  case  of  Rex  v.  Gardiner  (a),  the  defend- 
ant waa  convicted  for  keeping  a  gun,  being  an  engine  to 
d/estroy  the  game,  but  it  not  being  also  .alleged,  that  lie 
used  it  for  that  purpose,  tbe  conviction  was  quashed. 

As  to  the  evidence  in  this  case,  the  defendant  only 
confesses  that  he  sold  the  handkerchiefs,  but  not  that  he 
was  a  hawker,  &c. ;  nor  does  it  sufficiently  appear  to  my 
satisfactioii,  that  he  was  so  in  fact,  or  needed  a  licence. 

(a)  Sir.  1098. 
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'^  to  distrain  for  the  same,  that  then  it  shall  be  lawful  for        1758. 
'*  the  said  Thomas  Lewis,  his  heirs  and  assigns,  to  re-enter 
*'  on  the  said  premises,  and  again  to  re*possess  and  re- 
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"eujoy  the  same."  j^^^^^ 

In  Michaelmas  Term,  1736  (three  years'  rent  being  in  K.  B. 
arrear)  an  ejectment  was  brought  by  the  devisees  in  trust 
of  the  lessor  T.  L.;  under  and  by  virtue  of  4  Geo.  II. 
c.  28.  whereon  judgment  was  obtained  by  default,  against 
the  casual  ejector,  and  possession  delivered,  by  nrtue  of  a 
writ  of  possession,  on  the  15th  of  Aprii,  17S1,  and  they 
have  been  in  possession  ever  since. 

The  lessor  of  the  plaintiff  hath  not  since  paid  the  arrears, 
nor  filed  any  bill  in  equity.  On  the  trial  of  this  cause  no 
affidavit  was  produced  (made  either  prior  or  subsequent 
to  die  said  judgment  in  ejectment),  that  there  was  no  suf- 
6cient  distress,  nor  any  evidence  given  thereof  op  the  trial* 

Mr.  Naresj  pro  quer\ 

The  general  question  is,  whether  this  evidence  is  suf-' 
ficient  to  prevent  the  lessor  of  the  plaintiff  from  recovering 
in  this  ejectment  f    And  this  question  divides  itself  into 
two  others. 

1.  How  the  matter  stood  before  the  statute  4  Geo.  II.? 

2.  Whedier  that  statute  extends  so  far  as  to  bar  the 
lessor  of  the  plaintiff  of  any  advantage  under  tliis  lease  ? 

As  to  the  first  question. — Under  the  proviso  in  the 
lease,  there  were  three  things  for  Lewis  to  prove: — 1st, 
rent  in  arrear ;  Sdiy,  a  demand  of  it ;  Sdly,  that  there  was 
ao  distress  :«^and,  as  this  was  a  condition  to  defeat  an 
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estate,  in  derogation  of  the  party's  own  grant,  the  court 
would  have  held  him  strictly  to  prove  those  facts ;  and,  if 
it  had  appeared,  that  a  distress  might  have  been  taken,  he 
could  not  have  recovered. 

What  difference  then  does  a  judgment  by  default  make  f 

If  there  is  a  judgment  against  the  c(tstial  ejector,  and  an 
action  is  afterwards  brought  for  the  mesne  profits,  the 
lessor  must  prove  his  title  on  the  trial ;  but,  if  the  judg- 
ment had  been  against  the  real  tenant,  it  is  otherwise, 
2  Sir.  960. ;  and,  if  he  is  made  a  defendant,  and  does  not 
confess  at  the  trial,  he  is  a  party  to  the  record,  and  as 
much  bound  as  if  he  had  defended. 

If  then  this  judgment  did  not  affect  the  now  lessor,  but 
if  he  had,  immediately  after  that  judgment,  brought  a  fresh 
ejectment,  the  other  party  must  have  proved  these  re- 
quisites which  I  mentioned,  neither  will  this  length  of 
acquiescence  (as  it  is  less  than  20  years)  bar  the  lessor  of 
the  plaintiff.  Twenty  years  is  the  time  which  the  statute  of 
limitations  has  fixed,  and  a  moujth  taken  from  the  end 
thereof  is  as  material  as  five  years,  or  more. 

As  to  the  2d  question.  The  statute  of  4  Geo.  II.  in- 
tended to  remove  out  of  the  way  the  niceties  of  re-entries, 
demands,  &c. ;  but  did  not  intend  to  break  in  upon  the 
agreement  of  the  parties,  or  take  away  the  terms  they  had 
stipulated  upon.  Suppose  the  right  of  re-entry,  under 
this  lease,  upon  this  additional  condition ;  if  tlie  landlord 
should  give  the  tenant  the  best  tree  on  his  estate.  This 
statute,  surely,  would  not  take  away  that  condition.  Sup- 
pose the  rent  was  payable  yearly  by  the  lease,  the  act  of 
parliament  does  not  extend  to  make  an  arrear  of  half  a 
year  a  forfeiture.     On  the  other  hand,  if  the  rent  was 
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payable  monthly,  the  landlord  might  have  entered  without 
half  a  year's  rent  being  in  arrear. 

All  these  instances  shew,  that  the  act  of  parliament  did 
not  intend  to  vary  the  contracts  of  parties. 

But  supposing  this  was  a  case  wherein  the  act  of  par- 
liament intended  to  interpose,  yet  the  requisites  of  that , 
law  must  be  complied  with.  In  the  case  of  a  judgment  by 
confession  on  a  bond,  there  are  instances  where  the  court 
will  put  the  party  to  prove  his  consideration.  Skin.  586. 
If  then  the  court  will  not  presume  every  thing  in  favour 
of  this  judgment,  the  party  relying  on  it  should  have 
shewed  that  it  was  regular.  Suppose  a  lease  was  made 
for  J  000  years,  in  consideration  of  <£ 20,000,  at  205.  per 
aouum  rent,  and  judgment  by  connivance,  8cc.  against  tlie 
sub-tenant;  yet  sh^ll^the  court  presume,  there  was  no 
distress?  This  statute  is  very  penal,  and  excepts  not 
infant**,  nor  any  body  else,  and  yet  takes  away  all  remedy 
both  at  law  and  equity;  therefore  it  should  be  construed 
favourably  for  tenants. 

Mr.  Ijiorton  was  going  to  argue  on  the  other  side ;  but 
the  court,  being  clearly  of  opinion  with  his  client,  stopped 
him. 

Lord  Mansfield f  C.  J. 

The  case  is  very  plain.  The  single  question  is, 
whether  we  are,  from  ^bat  is  btated,  to  presume  the 
judgment  against  the  casual  ejector  was  irregular. 

Most  clearly  we  cannot ;  for,  besides  the  general  pre- 
sumption, that,  at  so  great  a  distance  of  time,  omnia  pre* 
sumantur  solemnUer  esse  acia,  it  is  also  found,  that  this 
was  a  proceeding  under  the  act  of  parliament.    If  that  ia 
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so,  there  must  have  been  the  affidavit  the  statute  requires. 
The  case  does  not  find,  there  was  no  affidavit,  but  only 
that  it  was  not  produced ;  and  there  is  nothing  to  create 
a  presumption  that  there  was  none,  but  all  presumption 
is  in  favour  of  the  judgment 

The  legislature  meant  that  tenants  should  not  lie  by  for 
more  than  three  months,  but  that,  after  that  time,  the  land- 
lord  might  build,  or  improve,  on  a  certamty  (though  indeed, 
without  the  aid  of  this  act,  if  a  man  stands  by,  and  seei 
another  lay  out  a  large  sum  on  an  estate,  thinking  it  to 
be  his  own,  a  court  of  equity  will  not  endure  the  other  to 
claim  it).  As  to  collusion  between  landlords  and  ifkider- 
tenaots :  if  such  a  case  should  happen,  there  are  prii^ 
ciples  enough  in  Fermor^B  case  to  get  at  them ;  covin,  like 
poison,  infecting  all  it  mixes  with. 

There  are  no  precise  bounds  to  general  presumption, 
as  a  head  of  evidence,  and  it  depends  on  the  circumstances 
of  the  case :  therefore,  less  than  twenty  years  may,  in  some 
cases,  be  sufficient  to  raise  a  presumption  that  a  bond  is 
discharged ;  in  other  cases  more  than  twenty  years  may 
not  have  that  effect  So,  as  to  an  old  deed  of  thirty  years 
standing  proving  itself,  it  is  a  pretty  general  rule ;  but  still 
if  the  deed  is  material,  and  the  witnesses  alive,  and  easily 
to  be  come  at,  it  may  be  necessary  to  produce  them. 

Presumption  differs  widely  from  a  bar  under  a  statute 
of  limitations ;  for  when  a  positive  law  has  drawn  the  line, 
it  must  be  adhered  to. 

DenUon^  J. 

Here  is  a  judgment  against  the  casual  ejector :  shall  we 
say  it  is  irregular  after  this  length  of  time,  and  when  no- 
thing, is  stated  to  shew  it  so  ? 
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Fostf^r,  J. 
Supposing  this  judgmeiil  was  irregular,  yet  while  it  re- 
mains unreversed  (which  is  the  niotlioci  the  act  of  parlia* 
meiii  prescribes)  it  shall  bar  die  tenant.  But  here  even 
nothing  irregular  appears. 

tVilmotf  J*  of  the  same  opinion  ;  and  added,  that,  under 
tliese  provisoes  for  re-entry,  the  confcstsion  of  lease,  entry, 
and  ouster,  takes  away  the  necessity  of  an  actual  entry, 
though  an  actual  entry  is  necessary  to  avoid  a  fine. 

Judgment  for  the  defendant. 


K.  B, 


GOSS  agL  WITBERS^ K,  B. 


These  were  two  actions  on  two  policies  of  insurance 
between  the  same  parties :  one  on  the  ship,  apparel,  &c. ; 
the  other  on  the  goods  on  board  die  same  ship,  ou  a 
voyage  from  Ntufoimdlaitd  to  her  port  of  discharge,  8tc, 
The  insurance  was  against  all  common  perils,  &c. 

On  the  trial  of  the  causes,  at  the  siuings  at  Guildhall 
after  last  Milart/  Term,  the  following  special  case  was 
reaerved. 

That  the  ship  sailed  from  Nm/oundhmd  in  October, 
1756,  and^  on  the  3 1  at  of  December^  was  taken  by  a  French 
privateer,  who  took  out  her  master  and  all  her  able  handi ; 
leaving  only  an  apprentice, and  landman,  on  board,  and  put 
a  crew  of  Frenchmen  into  her,  who  continued  eight  days 
at  sea,  making  for  one  of  their  ports,  when  the  ship  was 
re^taken  by  an  English  privateer,  and  brought  into  Mi/ford 


A  ship  being 
taken  by  the 
enemy>  it  is 
immaterial 
between  in- 
surer, and 
insured^  that 
the  capture 
is  complete 
seamdum  jm 
gentium:  a 
total  loss 
having  oe* 
curred,  and 
the  object  of 
the  voyage 
been  frus- 
trated, after 
a  recapture, 
the  assured 
may  abandon 
it,  and  claim 
for  the 
whole. 
2  Burr.  S,  C. 
Park  on  Ine. 


o:fiO  rs\Jis^^  ur  a^aqh^  ixi   j\.  n.  etc. 

Haven.  That,  before  the  French  took  her,  slie  had  been 
CO  I)  strained  to  throw  one  quarter  of  her  lading  overboLirH 
in  a  storm.  That  on  her  arrival  at  Milford^  and  nodce 
to  the  owners,  they  immedia t el j  gave  notice  to  the  insurers, 
and  abandoned  all  claim,  Slc.  to  them,  and  now  brought 
their  actions  on  the  policies  for  a  total  loss*  It  was  near 
a  month  from  her  being  taken  by  the  Fratch  to  her  beio| 
brought  into  Miljord  Haven ,-  and  her  cargo,  being  fish, 
was  .spoiled. 

1st  Question^^ — Whether  this  capture  was  or  was 
not  a  total  loss,  so  as  to  make  the  insurers  liable  f 

2d  Question, — Whether,  on  tlie  circumstauces  of 
thi^  case,  the  insured  had  a  right  to  abandon,  &.c* 
to  the  insurers  ? 

Mr,  Mortoff,  p,  quer^.  took  the  affirmative  side  in  Uolb 
questions.  • 

As  every  determinatioti  of  a  new  point  in  commercial 
matters  becomes  of  the  moat  extensive  consequence,  and, 
therefore,  deserves  the  greatest  consideration  bcfure  it  is 
estabtished ;  I  hope  this  case  will  fall  within  Uie  de- 
termination of  former  cases,  and  on  such  principles  as  all 
writers  on  the  subject  agree  in. 

Controversies  between  the  insurer  and  insured  materially 
differ  from  those  between  owners  and  re-captors. 

In  the  present  case  the  question  arises  merely  on  a  con- 
tract between  the  insurers  and  insured;  and  whetljer 
there  has  been  a  sufBcient  breach  of  the  condition  to 
entitle  the  latter  to  a  recompense,  is  the  question.  Tliat 
here  has  been  a  capture,  and  a  loss  in  consequence  of  it, 
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is  certain ;  bat  whether  it  be  a  capture  within  the  legal        1758. 
sense  of  the  word^  so  as  to  be  considered  as  a  total  loss, 
is  a  matter  disputed. 


Goss 


1.  What  an  insurance  b. 

2.  The  most  rational  rule  what  a  capture  by  an 
enemy  is. 

3.  What  the  contract  between  the  parties 'in  this  case 
imports. 

1.  Each  party  has  his  hopes,  that  the  ship  will  arrive 
in  safety;  the  insurer,  that  he  may  have  no  damage  to  make 
good  ;  the  insured,  that  they  may  have  further  advantage 
bj  disposing  of  their  cargo  at  the  proper  market,  and  take 
in  a  new  one,  &c.     Bynktrshoek^  Lib.  1.  c.  21. 

2.  It  is  a  principle  not  to  be  disputed,  that  when  the 
capture,  either  from  length  of  time,  or  the  station  she  is 
in,  is  lost,  without  any  reasonable  hopes  of  her  being  re- 
taken, the  property  is  altered,  and  there  is  a  total  loss. 
These  hopes  must  have  a  reasonable  foundation,  and  not 
the  vain  wishes  of  insurers,  who  will  never  fail  to  hope  she 
will  be  re-taken.  GrotitiSj  de  jure,  8cc.  Lib.  3.  c.  6. 
p.  814.  Being  carried  infra  presidium,  or  taken  by  a 
single  ship  and  brought  infra  classem,  are  clearly  such 
captures  as  work  an  alteration  of  property  as  between  the 
insurers  and  insured.  And  as  to  length  of  time  only 
(without  those  other  circumstances)  Grotius  holds  twenty- 
four  hours  to  be  the  period;  and  though  that  be  disputed 
by  other  writers,  yet^  as,  in  reason,  length  of  time  ought 
to  work  such  a  change  of  property,  there  is  a  necessity  to 
draw  the  line  somewhere ;  and  where  will  you  stop  ?  if  not 
at  twenty.four  hours,  y^hy  at  double  that  number,  or 


Withers. 
K.  B. 


any  other  greater  time  i  Here  was  no  room  for  a  reaaoo- 
able  expectation  of  her  being  re-taken.  All  her  useful 
hands  were  taken  out^  and  carried  to  a  French  prison ;  and 
the  ship  herself  lost  to  the  owners  to  all  intents  and  pur- 
poses for  near  a  month^.  and  then  brought  into  a  port  the 
most  distant  from  the  residence  of  the  owners^  and  with 
perishable  commodities  on  board.  How  could  there  be 
a  more  complete  breach  of  the  condition  ?  The  whole 
scheme  of  her  voyage  was  utterly  defeated. 


3.  As  to  the  owners'  right  to  abandon  her  to  the  insurers 
in  these  circumstances,  it  is  no  more  than  exercising  their 
right  of  election,  whether  they  would  come  in  as  for  an 
average,  or  a  total,  loss,  which  they  had  a  right  to  make, 
and  is  not  abandoning  a  ship  absolutely  when  there  was 
a  possibility  of  saving  her,  but  assigning  their  right  in  her 
to  the  insurers;  and  to  this  piurpose  there  is  the  common 
covenant  in  these  policies.  Molloy^  lib.  2.  fol.  24S. 
Malyne,  Lex  Mercat.  111.115. 

The  present  is  as  strong  an  instance  of  a  total  loss  as 
could  well  be ;  the  ship  detained  from  tlie  ovniers  for  near 
a  month ;  all  her  hands  taken  out ;  so  damaged  in  a  storm 
as  to  be  unfit  for  sea  without  refitting^  In  the  ^mean  time 
her  cargo  (consisting  of  fish)  oitirely  spoiled,  and,  if  they 
had  not,  the  market  for  them  Mras  lost  by  this  delay. 

Serjt.  Davy  J  pro  defend'. 

We  agree,  here  has  been  a  great  loss  sustained,  but 
insist  it  was  an  average  loss  only,  and  have  paid  money 
into  court  to  answer  it. 

The  only  question  is,  whether  here  was  such  a  capture 


as  divested  the  property  out  of  the  owners ;  for^  if  so,  we         i*fB%. 
agree  it  must  be  a  toltl'loss.  X^^ 

That  somethiog  more  than  a  bare  taking  is  necessaiy  for  ^ 
this  purpose  all  writers  on  the  subject  do  agree.    The     v^rv^^' 
carrying  infra  presidium,  or  into  the  enemy's  fleet,  are        K.  B. 
put  for  examples.    That  no  length  of  possession  alone 
would  be  sufficient,  is  what  I  contend  for.    Amebedo  v. 
Cambridge  J  Lucas,  77.  There,  indeed,  was  no  determina- 
tion, aud  the  matter  stood  over  to  be  spoke  to  by  common 
lawyers ;  but  the  court  (says  the  book)  said,  it  was  plain, 
that  the  property  was  not  altered  by  the  taking ;  and  Dr. 
Henchman  cited  a  very  strong  case  indeed  of  a  re-capture 
after  nuiny  years^  possession. 

Bynkershoeh^  lib.  1.  c.  4.  controverts  the  passage  in 
Groiius  as  to  the  twenty-four  hours'  possession. 

This  case  is  not  like  those  on  gaming  policies,  that 
are  merely  on  the  voyage,  and  not  on  die  goods,  &c.  Pond 
V.  King,  Hil.  21  Geo.  II.  B.  R.  Depaiba  v.  Ludlow^ 
in  C.  B.  Fitzgerald  v.  Pokf  in  Dom.  Proc. 

Here  the  loss  of  mariners,  &c.  might  have  happened 
by  a  nuAtiny,  or  a  storm,  &c.  as  well  as  by  the  enemy. 

The  laws  relating  to  insurances  (particularly  the  late  act 
against  gaming  insurances)  are  very  strict  against  abandon- 
ing in  order  to  occasion  a  total  toss,  which  would  be  an 
inlet  to  great  frauds ;  and  the  policy  of  these  laws  is,  that 
it  shall  never  be  for  the  advantage  of  the  owners  to  sustain 
a  total  lofls;  but,  if  this  doctrine  of  abandonment  be 
allowed,  they  certainly  will,  ex.  gr.  if  they  are  likely  to 
come  to  a  late  market,  and  their  cargo  must  remain  on 
their  hands  or  be  sold  under  prime  cost,  they  will  con- 
trive to  sustain  some  partial  loss  (which  they  may  easily 
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do  without  fear  of  detection),  and  then  abandon  the  whole 
to  the  insurers.  So,  where  they  have  part  of  their  cargo 
stolen  from  them,  or  wantonly  thrown  overboard  (b 
which  cases  the  insurers  are  not  answerable),  they  would 
seek  a  partial  loss,  and  then  come  on  the  insurers  for  the 
whole. 


The  insured  have  factors,  8cc.  on  board,  and  can  dis- 
pose of  what  is  left ;  but  the  insurers  have  nobody  to  take 
care  on  their  account,  in  case  of  abandonment 

The  insurers  cannot  compel  the  owners  to  abandon ; 
nay,  the  owners  may  repair  and  refit  at  the  insurers'  ex- 
pense, and  thereby  subject  an  underwriter  to  double  the 
sum  he  has  underwrote,  vix.  all  that  is  laid  out  in  repairs, 
and  afterwards  for  a  total  loss. 

This  is  sufficient  to  shew  the  inconvemence  of  8u£fering 
owners  to  abandon;  and  MoUoy^  and  Malyne,  are  no 
iauthorities,  and  may  be  brought  to  prove  either  side  of 
the  question. 

Reply. 

The  case  in  Lucas  was  argued  only  by  civilians,  and 
never  determined,  and  the  case  cited  by  Dr.  Henchman^ 
is  absurd. 


Time  alone,  I  agree,  is  not  sufficient,  but  as  a  circum- 
stance to  shew  that  the  spes  recuperandi  was  gone. 

The  two  first  cases  cited  by  the  Serjeant  were  on  ques- 
tions of  an  average  loss. 

Fitzgerald  v.  Pole  was  clearly  but  a  partial  loss,  as  the 
ship  had  cruised  two  months  of  the  six. 


J  758. 

The  Serjeant  has  not  attempted  to  answer  the  argu- 
ment  as  to  the  right  of  abandoning  to  the  insurers  on  the 
circumstances  of  this  case,  but,  with  his  drawn  sword,  cut 
up  all  abandonment. 

K.B. 

The  owners  cannot  subject  the  underwriter  to  more 
than  he  underwrites  for,  on  account  of  refitting,  &c.  with- 
out notice,  and  consent ;  neither  can  they  abandon  without 
notice.     Magen. 

Lord  Mansfield,  C.  J. 
This  is  a  question  of  great  consequence,  and,  there 
being  no  determinations  in  point,  it  must  be  spoke  to 
again. 

There  may  be  cases  of  ships  being  in  an  enem/s  pos- 
session for  an  immense  while,  and  yet  never  condenmed ; 
as  ships  taken  in  the  East  Indies,  or  the  register  ship  in 
the  last  war,  and  not  condemned  till  brought  into  Europe. 

The  instances  infra  classem,  &c.  are  only  put  as  ex- 
amples, what  shall  be  said  to  be  a  carrying  in/ra  prasidia 
of  the  enemy. 

The  twenty-four  hours  alone  may  not  be  suflScient. 

Fleets  may  be  parted  by  the  night,  and  renew  the  fight, 

8cc.      The  distinction  taken  by  Mr.  Morion,  between 

disputes  between  insurer  and  insured,  and  between  owner 

and  re-captor,  is  just.     As  to  the  latter,  the  property  is 

never  altered  ////  actual  condemnation ;  but  the  owner  is  gj^  i^^ 

entitled,  paying  proper  salvage.  Jenkins's 

cases  as  to 
this. 
Bynkershoek  b  an  excellent  writer,  and  well  worth  the 

reading,  particularly  his  first  volume. 

Stands  for  further  argument. 
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Jfic.  Term,  32  G.  II. 


This  case  was  now  again  argued  by  Mr.  Norton,  p. 
quer.f  and  Sir  Richard  Lloyd,  p.  def. 

Mr.  Norton. 

I  am  to  maintain,  that  there  has  been,  in  this  case,  a 
total  loss ;  and,  if  so,  the  insurer  is  liable  for  the  demand 
in  question. 

The  general  rule,  laid  down  on  the  last  alignment,  was 
this,  viz.  **  whenever  a  ship  is  taken  by  an  enemy  at 
**  war,  and  continues  so  long  in  the  enemy's  possession 
*'  that  the  ipes  reeuperandi  probabiUi  is  gone,  it  is  a  cap- 
'^  ture."  And  for  this  were  cited  Grotius,  and  Bjfnker- 
iiotk.  But  how  long  that  spe$  prohabUis  continues,  is  not 


Bynkershoek,  and  those  who  follow  his  opmion,  say, 
that  the  ship  must  be  carried  infra  porium,  or  ififra 
cUmernf  or  infra  prasidia. 

Others  go  further  still,  and  say  that  the  ship  must  be 
sold,  and  the  captor  part  with  his  interest 

But  Grotius,  and  others  with  him,  say,  that  the  spes 
reeuperandi  is  over  when  the  ship  has  been  twenty-four 
hoars  in  the  enemy's  custody. 

But  I  apprehend  that  no  general  rule  is  to  be  laid  down. 
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it  of  late^  because^  on  declarations  of  war,  acts  of  parlin- 
ment  have  been  made^  settling  the  property  of  prizes,  &c* 
The  resolutions  of  the  court  of  Admiralty  will  not  he 
adopted  here  against  tlie  determination  of  the  common 
law-judges;  and  though  I  should  be  aorry  to  see  two 
clashing  jurisdictions^  yet,  if  tliat  should  be  so,  the  courts 
of  law  will  prevail. 


'O 


The  acts  of  parliament  which  1  have  referred  to  are 
legiilative  confirmations  of  my  doctrine;  for  they  give 
captures  to  the  takers^  but  would  have  excepted  ships 
taken  from  their  own  subjects,  and  afterwards  re-taken, 
unless  the  property  was  gone  before,  by  the  capture  by 
the  enetny,    29  G.  2.  c,  34. 

If  the  ownership  had  not  been  lost,  tlie  parliameut 
would  DOt  have  fixed  a  certain  proportion  to  he  paid  for 
salvage,  but  have  ordered  a  reasonMe  reward^  as  the 
act  of  Queen  Anne  relating  to  wrecks ;  for  one  capture 
may  cost  «£lO0O,  and  another  but  half-a-crown.  But 
taking  it  that  the  property  was  gone,  and  all  the  unreason- 
ableness vanishes;  the  parliament  would  not  have  tukeii 
away  from  the  private  owner  his  property  arbitrarily,  if  it 
bad  not  been  lost  before  by  such  capture. 

By  those  acts,  on  payment  of  one  half,  the  former  owacr 
may  claim  at  any  future  re-capture,  and  yet  it  will  not  he 
contended  that  their  right  Continues  to  any  distant  period, 

The  statutes  too  call  ih^mfonncr  owners^  &.e,  whicb 
shews  their  property  is  tlieu  dive^^ted ;  and  that  all  the 
right  they  have  flows  from  the  bounty  of  parliament. 

Great  incouveniencies  would  arise  from  another  con- 
struction.   It  would  put  an  end  to  insurances;  for  no  niait 
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would  ever  bsure,  if  the  underwriters  were  not  liable  till        1758. 

the  end  of  the  war,  or  till  the  ship  perishes,  because  the        ^T^^ 

owner  may  have  her  again  at  a  future  re^raptur^  on  pay-  ^^^ 

ment  of  a  moiety.  ___  ^' 

Withers. 

On  the  other  hand,  if  the  insurer  pays  his  money,  he        K.^B 
would  stand  in  the  place  of  the  insured,  if  insiued  for  the    - 
whole,  if  not  then  rateably. 

This  doctrine  was  allowed  so  late  as  C.  J.  Lee*9  time. 
Str.  1250. 

What  the  question  may  be  between  an  owner  and 
captor  is  nothing  to  the  purpose  here. 

2d.  As  to  the  right  of  abandonment. 

The  rule  laid  down,  on  the  last  argument,  seems  to  be 
the  right  one ;  viz.  that  the  assured  has  a  right  to  abandon 
at  his  discretion,  so  ds  there  be  no  fraud.  And  die  rule 
ought  to  be  so  qualified,  because  the  owner's  people  should 
use  all  industry  to  save  the  vessel,  8cc. 

It  comes  then  to  the  rule  laid  down  by  Molloy^  lib.  2. 
c.  7.  p.  278.  and  the  author  of  Lex  Mercaioria,  part  1. 
p.  111.  where  it  is  said,  that  the  owner  may  abandon  an 
injured,  perishable  cargo,  hurt  by  an  embargo  on  the  ship 
in  port,  to  the  insurer.  This  is  that  very  case,  in  point 
of  argument.  As  to  the  cases  cited  on  the  other  side  on  the 
last  argument.  Bond  v.  King,  21  Geo.  II.  It  was  a 
total  loss  of  the  cruise.  Depaiba  v.  Ludlow,  Comyns, 
1S60.  No  question  was  there  of  the  property;  for  a 
capture  by  a  pirate  divests  no  property. 

Fitzgerald  V.  Pole.  That  was  an  insurance  of  a  cruise. 
The  only  case  remaining,  which  seems  to  shake  the  com- 
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in  the  queen's  time,  on 
was  before  Depaiba  v    ' 

Sir  Richard  Lhif 
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An  immediate  pursuit  suspends  the  property  from 
vesting.  Suppose  a  fog  or  mist  hinders  the  pursuit,  shall 
those  little  circumstances  vest  the  property  ?  The  thing 
isy  if  they  are  in  a  state  of  pursuit.  No  writer  but 
Bynkershoeky  in  his  2tutst.  juris,  lib.  1.  c.  6.  and  lib. 
2.  c.  7.,  says,  that  the  single  act  of  taking  vests  a  pro- 
perty. Suppose  a  ship  hears  of  a  friend  being  taken,  and. 
immediately  bears  that  way,  and  beats  about,  surely  it 
is  as  much  a  state  of  pursuit,  as  if  she  had  seen  the  other 
ship  strike. 

In  seas  frequented  by  our  cruizers,  and  men  of  war, 
there  is  a  constant  state  of  pursuit;  they  are  always  beating 
about  to  meet  with  the  enemy. 

A  ship,  indeed,  is  always  liable  to  be  re-taken ;  there* 
fore,  there  must  be  a  line  drawn ;  but  it  cannot  be  at  a 
certain  time^  that  can  do  nothing.  If  a  month,  why  not 
an  hour  i    Therefore  it  must  be  something  else. 

The  carrying  it  into  a  port,  or  fleet,  cannot  do,  be- 
cause it  may  be  cut  out  of  port,  or  taken  by  a  superior 
fleet 

No  rules  have  been  laid  down. 

If  they  are  taken  in  a  sea,  into  which  we  seldom  navi- 
gate, the  bare  apprehending  is,  I  should  think,  sufiicient. 

The  spes  recuperandi  is  the  criterion.  A  capture  in 
our  channel  may  be  reasonably  expected  to  be  re-taken 
for  more  than  eight  days ;  but  not  so  in  an  unfrequented 
sea. 

Why  shall  not  I .  hope  to  recover  what  every  cruizer 
that  goes  out  hopes  to  getf 

VOL.  II.  z 


The  voyage,  in  the  present  case,  was  in  a 
we  cross  constantly* 


'4 


The  fact,  therefore,  of  reasonable  or  not  reai 
must  he  determined  from  the  probabihty^  the  ^ 
babiliSf  being  first  fixed  by  a  jury  :  as  m  the  case  < 
demanded  by  a  lord  of  a  manor,  the  court  is  to  dl 
on  the  reasonableness  of  it,  but  the  value  of  ibg 
Jo  be  first  found  by  the  jury. 


The  acts  of  parliament  referred  to  dcterm 
as  to  the  property. 


nnP 


lattt! 


(The  C.  J.  said,  he  knew  that  the  legist 
acts  of  parliament  adopted  the  rule  in  Gf^ 

2dly.  The  right  of  abandonment,  as  appliei 
case,  IS  the  most  absurd  thing  imaginable.        ^M 

There  is  some  sense  in  abandoning  when  paj 
cargo  h  damaged,  and  they  cannot  agree  as  to  tl 
tum»  But  it  would  be  madness  to  insure,  if  th< 
might  abandon,  in  case  his  cargo  did  not  come  tl 
market,  or  his  ship  had  not  a  quick  passage,  &cj 


By  the  case  of  Fitzgerald  v,  Pole,  I  take 
terniiued,  tliat  the  existenoe  of  the  sliip,  and  not 
ness  of  the  passage,  8cc,  is  insured. 


2^ 


Reply. 


4 


There  can  be  no  pursuit  without  a  particulal 
and  it  would  be  an  abuse  of  language  to  say,  tbaj 
ship  has  been  taken  for  eigiil  days,  another  sbij 
luiows  nothing  of  the  capture,  is  in  pursuit. 


/ 
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The  spes  recuperandi  must  be  a  fpes  probabilis :  some 
exertion  of  the  owner  himself  is  necessaiy* 

Sir  Riehard^s  argument  proves  too  much.  Some  people 
m^t  continue  their  expectation  for  eight  months* 

I  admit  Sir  Rkkard's  instance  of  the  fog,  &c.  for  that 
would  be  a  fresh  pursuit  within  the  sound  reasoning  of  the 
case  in  the  year  book. 

Towards  die  latter  end  of  the  term  Judgment  was  given 
to  the  following  effect,  by 

Lord  Mansfield,  C.  J. 
The  questions  made  upon  this  case  are : 

1.  Whether  the  capture  was,  or  was  not,  such  a  loss 
as  to  make  the  insurers  liable  i 

2.  Whether  the  assured  had,  in  this  case,  a  right  to 
abandon  ? 

Though  these  are  all  the  questions  made  on  the  case, 
yet  in  arguing  upon  it  we  are  not  confined  to  them. 

The  general  question  isj  whether  the  plaintiff  was,  on 
the  18th  of  January f  1757,  entitled  to  recover  against  the 
insurers  as  for  a  total  loss,  upon  abandoning  to  them  all 
light  which  he  might  be  entitled  to  under  a  sentence  of  the 
Admiralty  upon  a  re-capture?  I  say,  upon  the  18th  of 
January,  for  then  he  had  the  first  dotice  of  the  loss,  and 
immediately  gave  the  insurers  notice,  that  he  abandoned, 
&c.  and,  consequently,,  .nothing  that  has  happened  since 
can  prejudice  such  right,  if  any. 

z2 


There  is  one  point  which  was  laboured  by  the  counsel 
on  both  sides^  in  their  arguments  at  the  bar,  which  we  are 
all  of  opinion,  on  full  consideration,  was  totally  immaterial 
upon  the  present  question  between  the  insured  and  in- 
surers, and  that  is,  whether,  by  this  capture,  the  property 
was  transferred  to  the  enemy,  according  to  the  law  of  na- 
tions ?  This  question  can  never  arise  but  in  two  instances: 
1.  Between  the  owner  and  a  neutral  person  who  bought  the 
prize  from  the  enemy.  2.  Between  the  owner  and  a  re- 
captor  (here  I  speak  of  a  re-captor  generally,  without  con- 
sidering such  as  are  entitled  to  some  share,  under  the  laws 
of  the  state). 

If  an  owner  ransoms,  re*takes,  or  escapes,  the  property 
is  immediately  re-vested  in  him ;  and,  as  to  him,  it  makes 
no  difference  whether  the  enemy  had  orr  had  not,  by  the 
rules  of  war,  a  right  to  her  as  a  prize. 

A  prize  is  thus  defined,  according  to  the  opinion  of  the 
best  writers  on  the  subject:  '^  Qua  ex  hostibus  capiuntur, 
et  jure  gentium  statimcapientiumfiunt.^^  But  the  capture 
is  not  perfect  till  the  battle,  and  pursuit,  are  over.  This 
definition  is  adopted  by  our  prize  acts,  and  maintained  by 
Wood,  in  his  comment  on  the  Pandects,  with  great  strength 
of  argument,  "per  solam  occupationem,"  and  no  friend  or 
fellow-soldier,  &c.  can  take  it  from  him :  but  though  this 
be  the  definition  upon  the  fact,  yet  writers  and  states  have 
prescribed  arbitrary  rules  of  their  own,  and,  therefore,  it 
is  no  wonder  we  find  such  a  contrariety  of  opinions  amoog 
them  where  the  subject  is  arbitrary. 

Some  have  borrowed  their  definition  from  the  Rtman 
law  of  captives,  brought  infra  prasidia,  which  has  intro- 
duced a  question  of  great  uncertainty,  namely,  what  shall 


be  termed  a  carrying  infra  prasidia  at  sea^  answerable  to 
that  of  the  Romans  upon  land. 

The  writers  whom  Grotius  follows,  and  some  states 
that  have  adopted  his  opinion,  maintain^  that  twentj-four 
hours'  quiet  possession  constitutes  a  capture.  Bynker- 
shoekf  and  several  states  that  follow  his  opinion,  deny 
that  the  capture  is  complete  till  her  being  brought  into 
port,  &c. 

But  these  rules  are  quite  uncertain. 

I  have  taken  the  trouble  to  inform  myself  what  was  the 
practice  of  the  court  of  Admiralty  before  the  prize  acts 
were  made :  and  Sir  George  Lee,  to  whom  I  applied, 
informed  me,  that  having  searched  the  books  of  sentence 
of  the  court  of  Admiralty,  he  found  that  it  had  been 
held,  that  as  between  tlie  owner  and  re-captor  or  vendee, 
the  capture  was  not  complete  till  actual  condemnation ; 
and  in  oue  instance,  in  Charles  II/s  time.  Sir  Richard 
Lloydy  the  then  judge  of  the  Admiralty,  ordered  restitu- 
tion, after  the  ship  had  been  fourteen  weeks  in  the  enemy's 
hands. 

Another  instance,  as  between  owner  and  vendee,  is  cited 
in  the  case  of  Assievedo  v.  Cambridge^  which  happened 
in  1695,  and  though  it  is  not  so  mentioned  m  the  case,  yet 
the  reason  for  restoring  her  to  the  owner  must  be,  because 
there  had  been  no  condemnation. 

Whatever  the  rule  may  be  between  the  owner  and  re- 
captor  in  favour  of  the  former,  the  case,  as  between  the 
assured  and  the  insurer,  is  widely  different,  and  it  might  be 
as  well  objected  to  one  who  sues  the  hundred  on  the  statute , 
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of  hue  and  cry,  that  the  property  of  the  goods  he  bad  lost 
had  not  been  altered  by  a  sale,  8cc. 

By  the  capture  the  insurers  became  liable,  though  never 
carried  into  portj  and  though  there  naay  happen  a  re- 
capture afterwards,  that  will  not  vary  the  cnse,  nor  make 
any  difference,  as  to  the  contract  by  which  the  instirer 
agrees  to  run  the  risk,  and  indemnify  the  assured  -  and 
tliough  the  ship  be  never  condemned^the  contract  is  equally 
binding,  ex  gr,  A  ship  may  be  taken  by  a  commission 
from  a  foreign  state,  between  whom  and  us  there  is  no 
war,  solemn  or  otherwise,  and  in  that  case  there  can  be  no 
condemnation ;  so  in  the  case  of  pirates.  Yet^a  capture* 
in  either  of  these  cases,  is,  as  between  the  insurer  and  in- 
sured, the  same  as  a  taking  by  an  enemy  at  open  war,  &c 


.^ 


r 


The  point  now  in  question  does  not  appear  to  have 
been  ever  started  before  in  the  case  of  policies  on  a  real 
interest^  nor  would  it  here,  had  it  not  been  for  the  damage 
which  the  cargo  sustained,  while  the  parties  were  squtb^ 
bling  about  it. 

What  gave  rise  to  this  question  was  the  wager  policies^ 
because  there  the  insured  had  no  interest,  so  there  could 
be  no  indemnity;  and  the  only  question  was,  whether  the 
event  had  happened  \  and  to  determine  this,  it  was  necessary 
to  set  up  something  as  making  a  total  loss  between  third 
persons,  though  the  ship  was  safe,  in  order  to  determine 
the  question  upon  the  wager:  thereforCj  in  the  case  of 
Assievedo  v.  Cambridge  {as  appears  by  a  MS.  note  I 
have  seen),  the  man  of  war  who  re^took  her,  oSered  to 
restore  her  to  the  owner  upon  reasonable  salvage  •  but  the 
insured  having  no  property,  the  policy  being  interest  or 
no  interest,  the  question  was,  whether  the  wager  was  loil 
or  not;  that  case  was  never  determined. 


It  18  the  better  opinion  of  foreign  writers,  that  when  die 
ship  is  so  far  lost  that  the  voyage  is  prevented,  the  assured 
may  abandon,  &c. ;  and  there  is  no  book,  ancient  or  mo- 
dem, but  what  allows  the  assured  a  right  of  abandon- 
ment. 

The  general  rule^  as  to  this  matter,  extends  it  to  cases 
of  arrest  and  embargo  by  foreign  princes  that  are  not  ene- 
mies ;  but  positive  laws  of  particular  states  have  circum- 
scribed the  general  rule,  and  settled  the  time  of  con- 
tinuance, Sgc. 

All  the  arguments,  when  applied  to  the  insurance  on 
the  cargo,  hold  still  stronger — perishable  in  its  nature — 
the  voyage  as  effectually  frustrated  as  if  the  ship  had  been 
wrecked. 

No  capture  is  so  total  a  loss  that  it  is  impossible  any 
thing  can  be  recovered;  she  may  be  re-taken,  and,  be  it 
at  ever  so  great  a  distance,  a  right  accrues  to  the  owner, 
paying  salvage  according  to  the  rules  stated  in  the  prize 
acts.  But  this  possibility  shall  not  suspend  the  right  the 
assured  has  to  recover  on  the  contract,  but  he  may  abandon 
his  interest  iu  sqch  possibility  to  the  insurer. 

Policies  of  insurance  are  in  the  nature  of  indtonifica- 
tions,  and  to  be  liberally  interpreted  as  suctu  There  may 
be  a  capture  with  little  or  no  prejudice,  and  there  may  be 
circumstances  that  make  it  only  an  average  loss;  as  if  the 
master  immediately  ransoms  her  and  proceeds  on  his 
voyage,  here  the  assured  may  elect  not  to  abandon. 

There  is  a  celebrated  French  treatise,  entitled  Usages 
and  Customs  of  the  Sea,  in  the  second  part  of  which, 
c.  7.  §  1.  called  Guidon j  it  is  laid  down,  that,  whatever 
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obstructs  the  voyage^  so  iar  as  to  render  it  not  worth  the 
owner's  while  to  proceed^  he  may  abandon,  consequently, 
and  come  upon  the  insurer  for  a  total  loss. 

Of  late,  indeed,  the  privilege  of  abandoning  has  been 
restrained ;  and,  therefore,  that  which,  at  the  time  it  hap- 
pened, was  considered  as  a  partial  loss  only,  shall  not,  from 
any  alteration  of  circumstances  afterwards,  be  considered 
as  a  total  loss,  at  the  election  of  the  owner. 

But  diere  is  no  danger  of  that  sort  in  the  present  case : 
here  thie  loss  was  at  first  certainly  total,  and  what  was 
afterwards  recovered  by  the  re-capture,  might  not  (after 
paying  salvage  and  other  charges)  perhaps  be  worth  the 
freight,  nor  could  be  better  disposed  of  than  by  inmiedinte 
sale.  Shall  it  be  said,  then,  that  the  assured,  in  this  case, 
shall  not  be  at  liberty  to  disentangle  himself  from  this  un- 
profitable trouble,  and  abandon  his  right  to  the  insurer? 
Sappose  a  ship  sunk  and  all  the  crew  drowned,  and  aftekr-» 
urards  she  is,  at  a  great  expense,  weighed  up  again,  surely 
the  assured  may  eome  upon  die  insurer  for  a  total  loss. 
So  in  the  case  of  a  capture,  he  abandoning  all  his  right  and 
interest  upon  a  re-capture,  &c.  to  his  insurers.  We  are 
all  unanimous  in  our  opkiion. 

Therefore  the  posteas  must  be  delivered  to  the 
plaintiff. 

See  HamiUon  v.  Mendez,  Trin.  1  Geo.  3. 
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Trin.T.         BOE,  on  the  Demise  of  ODIARNE,  agi,  WHITE- 
31  <^- 2-  HEAD,— K-B. 

Deeds  of  On  ibe  trial  of  this  ejectiuent  at  Warwick  Leni  assiE€% 

lease  and  re-  n$^^  %  case  was  reserved,  which  etat^^ 

lease,  and  a 

fine  levied  in 

pursuance  That  Timothif  Stotigkton,  the  gratidrather,  by  lease  aed  j 

by  tenant  in  f^igggg  ^jj  t^^  marriaffe  of  his  son  Anthony^  settled  the  I 

tail,  discon-  *     ^  .  ,       „  f         j      i  i 

tinue  re-         premises  m  question  (after  other  iimitatians)  to  Anthm^  ' 

mainderg  in     f^^  yp^  ^jt|^  remainder  to  his  first  and  other  sous  in  tail  I 

^BuTTn  S<  C*  ^^^i  *^*^  remainder  to  Anihmt^B  sister  Mary  Odiar^^ 
in  tail  male,  remsiiader  to  the  right  heirs  of  Timotk^^ 

Anthony  had  igsue  one  only  aon,  Timothy^  and  died  eH 
1737.     Mary  Odiarne  died  in  1135,  leaving  fFkn/aJOflA  ; 

Odiarne,  the  lessor  of  the  plaintifl^  her  only  son  and  heir- 
TimQihy  Sioughtanf  the  grandson,  died  mJunt^  l76Sf 
with  issua ;  having  in  his  lifetime,  by  lease  and  feleaee^ 
the  26tb  ami  27th  of  January,  1135,  preTiou^  to  and  iti 
consideration  of  his  marriage  with  Ann  Samwellf  and  of 
her  marriage  portion,  couYeyed  the  premises  to  Sir  TSim 
mas  Samweli  aod  Thomas  Samwellt  and  their  heirs,  to 
the  nse  of  the  said  Timothy  and  his  heirs  till  the  marriage, 
and  then  to  trustees  for  a  term  of  500  years,  and  then  to 
Timothy  for  life,  to  the  wife  for  life,  to  the  first  and  other 
sons  in  tail,  lo  TimQlky  in  fee.  In  ihts  release  was  a 
covenant  from  Timothy  to  the  trustees,  for  levying  a  fine 
of  the  premises  to  the  same  uses*  The  marriage  took 
efiect ;  and  afterwards,  in  the  same  Hiiary  term,  a  fine 
was  duly  levied,  &c*  with  general  warranty,  &c-  After 
Timothy\  death  bi&  widow  entered,  and  intermarried  with 
the  defendant. 
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The  lessor  of  the  plaintiff  made  afi  actual  entry  to  avoid  IJSB^ 

this  fine,  and  is  heir  at  law  to  Timotht/,  the  conusot  in  ]3^ 
the  said  fine.                                                            ^  ^^ 

Whitb- 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  die  head. 

court  on  this  question! 


Whether  the  plaintiff  is  en^ed,  by  rirtue  of  his 
remainder  in  tail,  under  the  settlement  by 
Timothy y  the  grandfather,  notwithstanding  Ae 
■fine  and  warranty  of  Timoihy^  the  grandson  i 

Mr.  Knowkr,  pro  qner^. 

As  the  lessor  of  the  plamtiff  has  made  an  aeturi  entry> 
he  has  a  clear  right  to  recover,  unless  one  of  these  two 
impediments  stand  in  his  way.  ' 

1st*  A  discontinuance.  2dly.  The  descent  of  a  col- 
lateral warranty. 

I  If  there  was  ao  discoBtinnanoe  of  the  estate  tail,  the 
lemainder  is  not  divested;  and,  if  dnt  be  not  divested^ 
the  wanranty,  though  it  descended  on  the  lesser,  ivitl  not 
bar  him. 

1.  I  am  to  endeavour  to  shew,  that  this  is  no  discon- 
ttnuaacak  There  are  some  ixmvejfwioes,  by  tenant  in 
taily  which  absolutdy  bar  the  estate  tail,  and  remtondens  * 
and  others  which  only  discontinue,  and  turn  the  rsnudadeiv 
to  a  right;  and  the  reason  why  the  discontinuance  is 
suffered  in  those  eases  is  for  the  sake  of  die  warranty, 
because  an  entry  would  destroy  that 

A  common  recovery  bars  the  remainders :  a  fine,  or  a 


K.B. 


94tf 

1758* 

Doe 

agt. 
Whitb- 

HBAD. 


K.  B. 


feoffment^  discondoues  them ;  and  because  they  operate 
by  transmutation  of  possession,  and  pass  a  fee,  which  ia 
a  greater  estate  than  tenant  in  tail  could  lawfully  convey, 
in  respect  of  the  wrong  done  to  the  issue,  and  remainders, 
they  are  called  a  discontinuance.  But  conveyances  which 
pass  no  more  than  the  tenant  in  tail  might  lawfully 
convey,  as  a  bargain  and  sale,  lease  and  release,  8cc. 
work  no  discontinuance  of  the  estate  tail,  or  divesting  of 
the  remainders,  but  pass  only  a  base  fee,  determinable  on 
the  death  of  the  bargainor,  &c.  It  is  the  doctrine  of  Lit. 
(which  has  stood  uncontroverted  for  near  300 years),  that 
a  lease,  and  release,  shall  have  the  same  operation  with  a 
bargain  and  sale ;  and  though  Sir  Francis  Moore  is  said 
to  have  been  the  first  who  used  a  lease,  and  release  (which, 
I  bdieve^  is  true),  yet  it  is  founded  on  Ltt*s  position. 

Considered,  dien,  as  distinct  from  the  fine,  the  lease, 
and  release,  worked  no  discontinuance. 

What  effect,  then,  had  the  fine  i 

To  make  it  a  discontinuance  a  fee  must  pass  by  it; 
but  here  the  freehold  had  before  passed  by  the  lease,  and 
release;  and  the  fine  only  operated  to  confirm  the  estate 
before  conveyed,  and  enlarge  it,  and  make  it  more  durable, 
viz.  till  failure  of  issue. 

A  fine  discontinues  becausea  fee  passes ;  but  if  any  estate 
less  than  that  passes,  it  is  not  so.  So,  also,  of  a  feoffment 
and  recovery. 

The  lease,  and  release,  convey  no  more  than  he  law- 
fully might.  He  might  lease  for  a  year,  for  that  dis- 
turbed no  right;  then  he  might  release  to  his  lessee  all  Us 
right,  and  what  was  that?    Why,  for  his  life  only,  so  no 
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wroDg  to  any  body;  and^  the  entail  being  spent^  tke  re-        I758. 

mainder  is  now  come  into  possession  under  the  warranty        ^-v*-" 

bind;  which  is  the  second  questioi^.  ^^^ 

agt. 

2.  But  the  warranty  cannot  extend  to  it.    A  warranty      ^^^^tk 

,  ...  .  HBAD. 

never  bars  a  vested  estate  m  possession,  reversion^  or  *^_|-  -^^ 
remainder;  but  they  must  be  turned  to  a  right  Co.  Lit,  K.  B. 
S88.  b. 

Another  reason  why  the  warranty  cannot  bar  is^  be- 
cause it  no  longer  exists.  It  must  depend  on  some  estate 
of  freehold;  and  if  it  be, annexed  to  an  estate  for  years,  it 
is  only  a  covenant ;  therefore  a  copyhold  cannot  be  dis- 
continued by  surrender,  because  his  estate  cannot  support 
a  warranty.  Here  the  warranty  was  built  on  Timothjfs 
estate,  which  ceased  on  his  dying  without  issue,  and  th^ 
plaintiff  does  not  claim  under,  but  paramount  the  estate 
of  Timothy.  I  admit,  this  warranty  appears  to  be  col- 
lateral for  that  reason ;  but  though  collateral,  yet  it  is  in 
this  case  no  bar. 

Ed.  Seymour's  case,  in  10  Rep.  is  precisely  in  point, 
and  proves  every  thbg  I  have  said.  That  was  upon  a 
bargain  and  sale,  this  a  lease  and  release,  both  which 
convey  the  same,  viz.  no  more  than  the  tenant  in  tail  may 
lawfully  pass.  That  they  have  the  same  operation,  ap- 
pears from  the  doctrine  of  Lit.^  and  the  resolution  of 
Holt,  C.  J.  in  Machil  v.  Clark. 

Mr.  Caldecot,  e  contr\ 

This  case  is  manifestly  distinguishable  from  Seymow^s 
case :  there  die  bargain  and  sale  was  a  year  before  the  fine, 
and  the  fine  does  not  appear  to  have  been  levied  in  pur- 
suance of  any  covenant  in  the  deed. 


1^58.  ^  admit,  if  T.  S,  was  not  tenaiit  m  tail  in  posseasign 

when  lie  levied  tbe  fine»  that  we  have  oo  title, 

1.  Let  i]S  consider  the  lease,  and  release,  and  the  fine^ 
aa  distinct  conveyances. 


K*B. 


2,  As  making  one  conveyance. 

1,  The  tenant  in. tail  bad  an  undoubted  right  to  settle 
this  estate  as  be  has  done,  had  he  suffered  a  recovery 
instead  of  levying  a  fine.  This  settlement  was  made  in 
consideration  of  the  marriage,  and  of  an  estate  which  the 
wife  would  otherwise  have  been  dowable  of. 

Mr.  K>  agrees^  that,  had  the  fine  been  first,  it  would 
have  had  the  effect  we  contend  for ;  so  if  any  estate  of 
freehold  passed  by  it.  Now  the  lease^  and  release,  pass- 
ing no  more  than  the  party  lawfully  might  convey,  carry 
only  an  estate  for  life,  and,  consequendy,  the  uses  being 
declared  to  himself  in  fee  till  the  marriage,  he  is  im« 
mediately  in  again  of  bis  former  estate  tail,  which  metres 
this  new  estate  for  life,  and  then  he  had  his  old  estate 
when  he  levied  the  fine. 

liOrd  Mansfield^  C*  J-,  here  interrupted  him,  and 
said,  Though  the  lease  and  release  conveyed 
no  greater  indefeasible  estate  than  for  his  life, 
yet  a  base  fee  determinablet  8tc*  passed  by  it, 
as  has  been  held  since  Madiil  v.  Clark^  in 
many  cases. 

Mr*  C.  then  contended,  that,  at  all  events,  Timothy 
had  an  estate  of  freehold  when  he  levied  the  tine,  which 
is  different  from  Set^mQur''s  case. 


l75S.  stirance.  But  how  is  the  case  here  ?  The  estate  passes 
b;  the  lease,  and  release^  then  follows  the  marriage,  upon 
which  Timothy  took  a  bare  estate  for  life,  by  the  limita- 
tions of  the  release ;  and  after  that  the  fine  was  levied, 
which  could  not  possibly  discontinue  the  estate>tail|  as  he 
had  then  only  an  estate  for  life :  and  no  estate  can  be 
discontinued,  but  one  that  the  party  holds  in  right  of 
another;  as  1st,  the  bishop,  in  right  of  his  church; 
2d,  abbot,  of  his  convent :  3d,  husband,  of  his  wife's  estate 
in  fee,  before  the  statute  restraining  that:  4thy  tenant  in 
tail,  in  right  of  his  issue :  and  none  but  tliese  four  can 
(in  construction  of  law)  make  a  discontinuance.  Here 
the  fine  by  tenant  for  life  might  divest  the  estate  of  the 
issue  in  tail,  but  could  not  discontinue  it. 

Lord  Mansfield^  C.  J.,  and  the  whole  court  were 
unanimous,  that  these  ought  to  be  taken  as  making  one 
assurance,  and  then  the  fine  is  clearly  a  discontiuuaiice^ 
and  the  remainder-man  has  no  right  to  recover  in  this 
ejectment ;  and  to  consider  them  as  having  distinct  opera- 
tions, would  be  to  defeat  the  manifest  intent  of  the 
parties,  as  the  fine  would  be  a  forfeiture  of  the  estate  for 
life,  limited  to  the  husband. 

As  to  the  point  of  the  warranty,  that  need  not  be  de- 
termined in  the  present  case.  If  the  lessor  of  the  plaintiff 
thinks  fit  to  bring  bm  formedon^  it  will  then  come  in 
question. 

Whereupon  the  posiea  was  ordered  to  he  delivered 
to  the  defendant.  i, 

Afterwards,  the  case  to  stand  for  another  argu- 
ment in  next  term,  when  it  was  again  argued  by 
Mn  Serjt-  Hiuiit^  p.  qiitr,^  and  Mr-  Norton^ 
p.def. 


1739.  This,  I  apprehend,  is  the  legal  operation  of  die  deeds 

|r^         considered  severally;  but  I  will  now  consider  them  as 

making  one  assurance.    And,  in  order  to  do  that  more 

m  intelligibly,  I  shall  Uke  a  short  view  of  the  principal  cases 

HEAD.       ^  ^  ^^  point. 

^*  ^'  CromwelTs  case,  2  Co.  69.  Sic. :  it  is  there  laid  down 

(inter  alia)  that  each  of  the  conveyances  are  to  have  aa 
operation,  and  tend  to  answer  the  intent  (that  is,  the  kgal 
intent),  of  the  parties ;  therefore,  in  this  case,  the  fine 
shall  not  operate  to  eztmguish,  or  forfeit^  the  estate  for 
life  of  Mr.  S.,  but,  to  prevent  that,  they  shall  all  be  con- 
sidered as  one  assurance. 

2  Rep.  245. 

2  Lev.  52.,  a  case  put  in  4  Mod.  266.,  and  reported  io 
3  Bulst.  250.  King  v.  Edwards,  Cro.  Car.,  in  which 
last  case  the  feoffment,  and  fine,  were,  to  some  respects, 
considered  as  one  assurance,  and  to  some  not. 

1  Fent.  280.    Skin.  SS.  52.  71.  184.  Carth.  24.  S.  C. 

On  all  diese  cases  this  observation  arises,  viz.  all  the 
conveyances  are  never  considered  as  one  assorance,  bat 
to  support  a  clear  intention  of  the  parties,  and  a  Umfkl 
intention.  But  that  ficUon  is  never  to  take  place  to  de- 
stroy the  operation  of  a  common  law-conveyance,  perfect 
in  itself. 

In  this  case  there  is  no  such  intent  to  be  answered. 
The  intent  here  was  not  to  make  a  discontimiance,  it 
cannot  be  presumed;  arid  if  it  was,  yet  that  was  not  a 
lawful  intent ;  because  every  discontinuance  is  a  tort^  and 
the  judges  will,  if  they  can,  give  it  another  operatioD. 


iK>0 

1739. 

Doe 

agt. 

White- 
head. 


K.  B. 


t 

The  court  stopped  Mr.  NartoHf  who  was  about 
to  argue  on  the  other  side,  saying,  that  the  Ser- 
jeant had  argued  so  candidly,  (as  well  as  ably), 
that  the  authorities  on  both  sides  were  before 
them. 

ix>rd  Mamjieldy  C.  J. 

The  intention  of  the  parties  here  plainly  was  to  bar« 
the  estate  tail,  and  remainders,  and  that  was  a  lawful 
intention ;  for  as  Mr.  5.  was  tenant  in  tail  in  possession, 
he  had  a  power  to  make  himself  seised  in  fee. 

Therefore  this,  at  most,  was  only  a  wrong  mode  of 
doing  it. 

The  whole  of  the  uses  in  the  release  were  meant  by 
the  parties  to  arise  out  of  the  fine,  and  they  had  no  idea, 
that  it  would  do  without  it.  The  lease,  release,  and  fine, 
were  intended  altogether  to  fulfil  the  parties  intention. 

I  would  not  have  this  case  determined  on  such  a  legal 
nicety,  or  else  the  fine  might  have  relation  to  the  first  day 
oi  Hilary  term,  and  then  it  would  be  anterior  to  the 
deeds ;  but  there  is  no  occasion  to  support  this  case  by 
such  a  refinement 

If  they  shall  not  all  be  considered  as  one  conveyance, 
and  the  release  as  a  declaration  of  uses,  the  first  effect  of 
this  fine  would  be  to  destroy  the  estate  for  life,  first  in- 
tended to  be  raised  by  it,  in  favour  of  the  conusor. 

Seymour's  case  is  not  applicable.  Thie  bargain  and 
sale  there  was  an  independent  conveyance,  without  any 
view  of  the  after-levied  fine :  here  all  was  one  agreement, 
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and  all  executory.    If  this  case  had  been  like  Setfmouf's,        1759. 
I  should  have  thought  myself  bound  by  the  authority  of 
that  case* 


Doe 
ag§. 

White- 
head. 


The  parties  here  had  an  intent  to  make  the  settlement 
good ;  that  intent  was  a  lawful  intent ;  for  it  was  for  a 
tenant  in  tail  to  make  the  estate  under  his  own  power,    ^   ^'  ^ 
though  he  may  have  blundered  in  the  manner  of  doing  it. 

Were  we,  in.  all  cases,  to  attend  to  the  priority  of  all 
the  several  instruments  in  settlements,  they  might  often 
fight  with  and  destroy  each  other,  and  great  confusion 
would  follow;  many  family-settlements  might,  by  that 
means,  be  overthrown. 

Denison^  J. 

The  whole  was  executory  till  the  fine  Was  levied,  and, 
when  that  was  done,  the  release  was  a  declaration  of  the  " 
uses. 

In  Seymour^s  case  the  bargainee  was,  by  the  special 
verdict,  found  seised  before  the  fine  levied.  Perhaps 
there  (and  I  really  think),  if  the  fine  had  been  levied  within 
the  six  nwnthsy  the  estate  would  have  passed  by  the  fine. 
The  nicety  of  that  case  entirely  depends  on  the  penning  of 
the  special  verdict.  Therefore  I  clearly  think  that  case 
is  nothing  to  the  purpose. 

As  to  the  objection,  that  the  fine  with  proclamations 
does  not  discontinue,  there  is  no  foundation  for  the  dif- 
ference. 

Foster,  J. 
It  w,as  certainly  lawful  for  Mr«  S.  to  make  the  settle- 
ment on  bis  marriage. 


1759. 

Doe 
agt. 

White- 
head. 

K.B. 


As  to  the  objection  to  the  fine  being  wMi  proclaBm- 
tionsy  gentlemen  would  be  better  employed  in  settlii^ 
difficulties,  than  in  starting  such  questions,  to  unhinge  the 
titles  of  all  the  estates  in  the  kingdom. 

Wilmot,  J. 

The  deeds  of  lease,  and  release,  with  this  covenant  in 
the  latter,  are  to  be  considered,  I  think,  as  a  deed  to  lead 
the  uses  of  a  fine,  and  then  the  case  is  clear. 


The  principal  act  here  is  the  fine  (as  that  was  most 
proper  to  carry  into  execution  die  intent  of  the  parties), 
and  the  lease,  and  rdease,  are  as  members  to  wait  upon  itt 

Postea  to  be  delivered  to  the  defendant. 


Trin.  Term, 

31  G.  2. 

1758. 

To  unload 
the  ballast  of 
a  ship  in 
havenj  into  a 
hopper,  that 
it  may  be 
conveyed 
out,  and  cast 
into  the 
ocean,  penal 
by  19  Geo.  2. 
c.  22. 
2  Burr.  S.  C. 


BRUCKL£BANK  agt.  SMITH. K.  B. 

Trespass  against  the  defendant,  a  justice  of  the  peace, 
for  breaking  and  entering  the  plaintiff's  ship,  then  floatmg 
in  the  river  Tyne,  and  taking  an  anchor.  2d  count.  For 
taking  another  anchor.  The  defendant  pleaded  non  culp. 
On  the  trial  at  Newcastle,  last  summer-assizes,  the  jury 
found  the  defendant  not  guilty  of  all  except  taking  the 
anchor  in  the  first  count,  and,  as  to  that,  they  found  a 
special  verdict,  viz. 

That  the  plaintiff's  ship,  called  the  Leeds-Merchant, 
being  floatmg  in  die  Tyne,  a  navigable  river;  the  plaintiff 
caused  three  tons  of  ballast,  belonging  to  that  ship,  to  be  cast 
out  of  that  ship  into  another  vessel,  called  a  hopper,  with 


lyss.  Serjt  Pookf  e  coni. 

Here  the  words  are  ei£pres§,  and  the  amative  $h^li  mi^ 
takes  away  the  right  the  subject  had  before,     EveD  a 
prescription   cannot  stand  against  the  farce   of  them, 
Cq.  Lit*  115.     Here  may  be  a  consequential  damage  to 
K.  B.        the  river,  by  washing  in  with  the  tide. 


Stands  for  another  argtunent. 


In  Michiulmas  term^  this  case  was  again  spoken  to  by 
Mr.  Clai/ion^  f*  quef\t  and  Mn  Norton  was  going  to 
argue  for  the  defendant,  but  the  court  prevented  him, 
being  of  opinion  already  with  bis  client.  They  said  the 
words  of  the  act  were  express,  and  the  plaintiff  myst  not 
pretend  to  be  wiser  than  the  law.  If  his  method^  by  the 
hopper^  be  an  impravement^  he  must  apply  to  the  legisla- 
ture to  repeal  the  act,  &c.  As  to  moving  it  from  oae 
ship  to  another,  that  is  not  within  the  act,  because  not 
throwing  away,  but  using  the  ballast,  &c. 


Judgment  pro  dtfi. 
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HENRY  WRIGHT,  and  Others,  (Gnindchildreu  of 
HENRY  RAYNEY,  deceased)  agi.  PEARSON, 
and  Others. Chanc. 


Henry  Rayneyf  by  will  dated  the' 2d  of  May^  1737,  (n  a  devise 

devised  to  trustees,  and  their  heirs,  on  trust  out  of  the  ?^*/*^*° 

rents,  &€»  to  raise  ^500,  and  interest,  and  pay  it  to,  the  an  useexe- 

jdaintiffs,  his  five  grandchildren,  equally,  at  21,  with  sur-  cuted,  &c 

vivorship,  if  any  die  before,  &c.  and,  subject  to  the  said  ri^'iyu 

^500,  mainder  to 

trustees,  &c. 

To  the  use  of  his  nephew  T.  R.  for  life,  (subject  to  his  ^i^^  heirs- 
qualifying  himself  according  to  a  proviso  after  mentioned,)  male  of  T. 
remainder  to  trustees  to  preserve  remainders,  remainder,    ^^i^' 

mainders 

To  the  heirs-male  of  the  said  T.  R.  and  their  heirs.        ^^^'•"    ^• 

takes  an 

estate-taiL 
Proviso^  that  in  case  T.  R.  should  die  without  issue-  Ambl,  S.  C. 

And  TZjt^tk'tL 

male  of  his  body,  living  at  his  death,  then  the  testator  q^  ,  and  see 
charged  the  premises  with  «£lOO  a  piece  to  his  two  niec^es,  Rodney  v. 
if  then  living,  at  their  respective  ages  of  21  years.    If  ^^^^*»jf^f. 
either  die,  her  past  to  go  to  the  survivor ;  and  empowered 
his  trustees,  after  the  death  of  T.  R.  without  issue-male, 
and  out  of  the  rents,  &c.,  to  raise,  and  pay  the  said  <£lOO 
a  piece  to  his  nieces : — and  subject  to  the  said  £500,  and 
•f200, 

To  the  use  of  all  and  every  his  five  grandchildren,  or 
such  of  them  as  should  be  living  on  such  failure  of  issue- 
male  of  3*.  R.  to  take  as  tenants  in  common,  and  to  their 
respective  heirs,  and  assigns,  equally  to  be  divided  between 
them,  share  and  share  alike. 
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1758.  Proviso,  that  7*.  S.  should  immediately  on  the  testator's 

death,  be  placed  apprentice  to  a  surgeon,  or  some  other 
good  trade,  for  seven  years,  or  else  sent  to  Oxford^  or 
Cambridge^  there  to  continue  dll  ordained,  and  in  case  of 
refusal  or  neglect,  then  the  estate  limited  to  him  to  cease 
Cbanc.  and  determine,  and  be  void  as  if  he  were  dead,  and  the 
estate  from  thenceforth  to  revert  to  such  of  the  five 
grandchildren  as  should  be  then  living,  equally  among 
them,  and  their  respective  heirs,  as  tenants  in  common. 


Tlie  testator  died  in  Febrwry^  1740.  T.  R.  died  in 
Augvutf  1748,  having  suffered  a  recovery  of  this  estate. 

The  plamtiffs,  by  their  bill,  insisted,  that  the  freehold 
was  vested  in  the  trustees,  till  the  £500  should  be  raised; 
and  that,  after  payment  thereof,  T.  R.  was  entitled  to  an 
estate  for  life  only.  That  the  «£500  was  not  raised,  and 
that  the  plaintiffs  were  entitled  thereto,  on  the  death  of 
T.  R.  without  issue-male. 

The  defendants  insisted,  that  T.  JS.took  an  eatate-tail 
under  the  will,  which  was  barred  by  the  recovery,  and 
that  they  are  his  heirs,  and  as  such  entitled  in  fee. 

Lord-Keeper  Henley. 

1  Qu.  Whether  T.  R.  took  an  estate  in  tail,  or  for 
life? 

2  Qu.  Whether  the  testator  intended  the  issue  shouU 

take  as  purchasors  in  fee,  or  m  tail,  under  this  will  ^ 

3*  Whether  the  estate  is  a  trust,  or  an  use  executed? 


It  has  been  said,  it  is  an  use  executed,  and  that  die 
trustees  had  only  a  chattel,  quousque,  &c.  for  which  was 
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cited  1  WUliamSy  505.  and  ^  Vem.  403. ;  but  these  cases 
do  Dot  apply;  for  in  both  of  them  the  estate  devised  was 
an  uncertain  interest^  and  therefore  a  chattel|  but  where 
it  is  certain,  this  court  cannot  declare  it  a  chattel,  or  any 
other  estate  than  what  is  devised.  If  lands  are  devised  to 
A*  for  life,  to  pay  debts,  the  court  cannot  construe  it  a 
chattel)  much  less  when  in  fee;  for  it  would  be  changmg 
the  trustees,  contrary  to  the  party's  intent,  which  was, 
that  the  trust  should  be  executed  by  the  trustees,  and  Aeir 
Aetrj,  but  such  construction  would  make  it  be  executed 
by  the  executors.  Carter ^  97.  107.  To  A.  and  his  heirs 
Utt  debts  paid,  is  a  fee  simple,  conditional,  by  Lord 
Bridgman.  This  reasoning  is  confirmed  by  Lord  Hard' 
wicke^  tn  Bagshaw,  and  Spencer.  Therefore,  I  am  of 
opinion  it  is  a  fee  in  the  trustees,  not  executed,  by  the 
statute  of  usesi  to  any  of  the  subsequent  takers.  But  I 
diink  this  is  not  very  material,  for  as  the  trusts  are,  by  the 
will|  fiilly  limited,  and  declared,  this  court  cannot  put  a 
different  construction,  than  if  it  was  a  devise  executed  in 
a  court  of  law.  And  I  think  it  very  dangerous  to  put  a 
different  construction  on  words  of  limitation,  in  cases  of  a 
trust,  and  a  legal  estate,  except  in  cases  vdiere  the  limita- 
tions are  imperfect,  and  something  seems  left  to  be  done 
by  the  trustees,  and  by  the  court.  Lord  Hardwicke  relied 
more  on  the  intent  of  the  testator,  in  Bagshaw  v.  Spencer , 
than  on  this  distinction. 


2.  Here  it  b  to  be  observed,  that  the  testator  is  disin*. 
heriting  his  hehr,  in  order  to  perpetuate  his  name,  and  his 
intent  in  this  is  clear,  and  yet  they  suppose  he  is  giving  a 
fee  to  the  children,  under  which  the  daughters  of  a  son 
might  take,  contrary  to  the  intent.  The  intent  seems  to 
be  to  make  a  settlement  of  his  estate,  and  what  shews  he 
intended  to  give  a  particular  estate,  and  not  a  fee,  is  his 


limitation  of  a  remainder  in  fee  to  his  five  grandchildren : 
this  is  the  cardo  causes. 

It  has  been  objected,  that,  by  the  proviso,  the  limitation 
is  confined  to  the  issue  male  of  71  living  at  his  death. 
After  the  limitation  of  the  estate  for  life,  the  next  is  to 
the  heirs  of  the  body,  and  then  the  proviso  is  added,  but 
the  proviso  is  collateral  to  the  limitation,  and  breaks  the 
thread  of  the  limitation  of  the  estate,  which,  after  the  in- . 
sertion  of  this  proviso,  is  again  reassumed.  It  is  objected, 
that  the  words,  **  and  for  default"  &c.  relate  to  the  issue 
male  living  at  liis  death,  and  mentioned  in  this  proviso. 
But  I  cannot  think  that  a  just  construction  of  the  will, 
according  to  the  rule  of  criticism,  and  sense,  for  the  thread 
of  the  limitation  should  not  be  interrupted,  and  then  it 
stands  thus : ''  To  trustees  and  their  heirs,  &c.  to  raise,  &c. ; 
**  then  to  the  use  of  T.  R.  for  life,(subject  to  the  placing  him 
*'  out  apprentice,  &c.)  remainder  to  trustees  to  preserve, 
*'  &c.  remainder  to  the  heirs  qfthe  body,  and  their  heirs ; 
^*  remainder  to  the  grandchildren,  and  their  heirs,  as  te- 
'^  nants  in  common."  And,  by  thb  construction,  the 
words  **  and  for  dtfauU/'  fee.  will  refer  to  the  heirs  of 
the  body  before-mentioned,  and  then  the  proviso  will  be 
detached ;  and  this  seems  to  be  the  true,  and  rational,  con- 
struction of  the  will ;  for,  it  is  absurd,  if  it  be  construed  as 
limited  to  the  issue-male  living,  Sec. ;  and,  if  the  proviso 
be  taken  as  in  a  parenthesis,  it  gives  the  whole  vnll  a  sense 
agreeable  to  the  testator's  intent.  The  words  are,  as 
placed  in  this  will,  words  of  limitation,  and  not  of  pur- 
chase. Supposing  the  will  had  stopt  at  those  wonb,  it 
would  have  been  an  estate-tail,  was  admitted  in  Sheiley^s 
case:  Cart,  170.:  and  Coulson  v.  Coulson  confirms  this, 
with  this  distinction,  that  it  separates  the  estate  tail  from 
the  estate  for  life,  by  the  intervention  of  trustees  to  pre- 
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Wright 
Pearson. 


serve,  8cc.,  a  distinction  without  a  difference.  Several  1758. 
cases  were  cited  in  Bagshaw  v.  Spencer ^  where  additional 
words  of  limitation  were  superadded  to  words  of  limita- 
tion^ be.  which  makes  them  words  of  purchase.  But  all  ^^  ^^^ 
were  founded  on  the  principles  in  Archer*B  case,  where 
words  of  limitation  were  superadded  to  words  of  limita-  Chanc. 
tion,  and  being  also  in  the  singular  number,  they  became 
a  description  of  an  individual,  and  so  it  would  if  it  had 
been  in  the  plural  number.  But  in  Bagshaw  v.  Spencer, 
by  insertion  of  trustees  to  preserve  remainders,  the  court 
held  the  word  heirs  a  word  of  purchase :  where  the  in- 
tent was  plain 'and  clear,  he  might  make  use  of  what 
words  he  would,  for  it  has  likewise  been  construed  a  word  , 
of  limitation,  and  that  was  a  case  almost  the  same  as  this. 
Lord  Hardwicke,  on  the  circumstances  of  that  case,  and 
the  limitation  of  the  other  moiety  to  the  Spencers,  and 
several  other  reasons,  which  shewed  the  clear  intent,  held 
it  an  estate  for  life  in  Bagshaw.  He  determined  on  the 
intent  of  the  testator,  and  assumed  no  more  power  than 
every  court  of  law  has  done.  Here  I  proceed  upon  tlie 
same  principles,  and  think  that  T,  R.  took  an  estate-tail, 
from  the  intent  of  the  testator  appearing  on  the  face  of 
the  will;  and  that  he  did  not  mean  by  the  words  ^'  heirs 
of  the  body,"  that  they  should  take  an  estate  in  fee,  is  most 
clear,  for  then  they  must  take  as  purchasors. 

I  was  considering  whether  I  could  make  this  construc- 
tion, viz.  to  T.  22.  for  life;  to  the  heirs  of  his  body  in 
tail  \  to  his  grandchildren.  And  if  this  limitation  had  been 
for  default  of  heirs  of  the  body,  this  might  have  done,  and 
I  might  have  considered  it  as  heirs  of  the  body  of  those 
mentioned  before.  But  this  limitation  here  is  for  default 
of  issue  male :  and  it  would,  in  that  case,  have  been  the 
best  construction,  for  here  the  words  heirs,  and  assigns, 
are  dropt  as  redundant,  and  surplusage.    And  though  it  is 
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a  rule  never  to  reject  words  if  they  can  stand;  jet,  from 
the  maccnracy  of  wills,  it  often  cannot  be  aT<»ded ;  and  in 
this  case  I  must  do  it  to  support  the  testator's  intent, 
consequently  the  recovery  suffered  by  2.  R.  was  good« 


A  prisoner's 
hand- 
writing al- 
lowed to  be 
proved  by 
witnesses 
who  had 
seen  him 
write;  and 
sending  in- 
telligence to 
enemies, 
though  in- 
tercepted, is 
treason. 
1  Burr.  S.  C. 


The  KING  agt.  Dr.  HENSEY. K.  B. 

Trb  defendant  was  tried  at  the  bar  of  JB.  R.  for  h^ 
treason,  upon  the  statute  of  25  K  3*  The  species  of 
treason  were,  1st,  Conspiring  the  king's  death ;  2d,  Send^ 
ing  aid  and  comfort  to  the  enemy. 

The  proof  consisted  of  letters  sent  to  him  by  his  cor- 
respondents  abroad,  and  drafts  of  letters  which  he  had 
sent  to  them,  giving  an  account  of  the  British  forces, 
destination  of  squadrons  against  France^  &c.  &c.  recom- 
mending it  to  France  to  invade  England,  Stc. 

Mr.  Carrimgton  and  others  proved,  that  diese  papers 
were  found  in  a  bureau  and  beaufet  in  the  parlour  where 
the  prisoner  lodged.  They  proved,  he  had  the  use,  and 
general  custody,  of  them ;  but  the  maid-servant  said,  that 
she  had  at  times  (in  the  absence  of  the  prisoner)  seen 
her  mistress,  at  whose  house  he  lodged,  unlock  them. 
Then  four  witnesses  were  called  to  prove  the  letters 
to  be  his  handwriting.  Mr.  De  Costa  had  known  him 
ten  years,  had  often  seen  him  write,  and  believed  them  to 
to  be  his  hand,  8cc.  Three  others  spoke  to  their  belief 
that  it  was  his  hand,  &c.  but  did  not  appear  to  have  so 
perfect  an  acquaintance  with  his  manner  of  writing  as  Mr. 
De  Costa  had. 
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1758.        the  court  delivered  that,  with  the  book  containbg  the  trea- 

m^^Xr*         ^on,  &c.^  to  the  jury,  and  ordered  them,  from  comparing 

^  them  together,  to  judge  whether  the  book  was  oot  his 

Hensey     ^^^^f  ^f  though  they  had  notiiing  but  bare  comparison 

to  guide  them,  without  having  seen  him  write. 


K.  B. 


The  letters  were  thereupon  read. 

Mr.  Morton  also  objected,  that  tending  these  letters 
could  not,  with  any  propriety,  be  deemed  either  of  the 
species  of  treason  laid  in  the  indictment  Mutiny  act, 
7  Ann,  c.  4.,  by  which  a  soldier's  holding  correspondence 
with  the  enemy,  is  declared  to  be  treason,  and  2  8c  3  Jinn,, 
c.  20.  §  84. 

Mr.  Solicitor-General,  e  cant,  cited  Ha/e,  H.  P.  C. 
167.,  and  S  Inst  14.,  and  said,  that  this  was  solemnly 
settled  by  the -opinion  of  Holi,  C.  J.,  and  all  the  judges 
of  Ef^land,  in  Gre^a  case. 

The  C.  J.  said,  there  was  very  little  doubt  io  Greg's 
case,  but  that  the  sending  intelligence  to  the  enemy  was 
an  overt  act  of  both  these  species  of  treason;  but  the 
principal  question  was,  whether  such  intelligence  being 
intercepted,  &c.,^  and  never  going  to  the  enemy,  was  suf- 
ficient i  and  the  judges  were  clear  that  it  was.  And  as 
to  the  act  of  Queen  Ann,  1st.  It  was  only  declaratory. 
2.  It  was  applied  to  soldiers  who  might  be  employed  out 
of  the  realm,  and  there  hold  correspondence  with  the 
enemy;  which,  being  out  of  the  realm,  could  not  have 
been  tried  here  before  that  act,  the  statute  of  H.  8.  not 
extending  to  it. 

The  defendant  was  found  guilty ;  and  on  the  last 
day  of  the  term  he  was  brought  again  to  the 
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However,  in  this  case,  the  court  said,  they  might  in- 
tend (from  the  penning  of  the  act),  that  the  practice  was 
to  proceed  in  the  same  court,  in  counties-palatine. 

Rule  for  staying  the  proceedings  made  abso- 
lute, but  without  costs. 


Michaelmas  Term,  S2  Geo.  II.  1758, 


A  certiorari 
issued  to 
remove^  &c. 
from  great 
sessions. 


The  KING  agt.  PARRY  and  THOMAS. K.  B. 

The  defendants  were  indicted  at  the  assizes  for  tbe 
ccMinty  of  Carnarvon,  for  a  felony,  in  buying  a  saudl 
quantity  of  corn,  which  had  been  taken  from  ingrossers, 
though  they  swear  they  did  not  know  it  was  feloniousl; 
taken. 


Mr.  Norton  now  moved  for  a  certiorari  to  remove  this- 
indictment,  upon  a  suggestion  by  affidavits,  that  they  could 
not  have  impartial  justice  upon  a  trial  there,  so  that  it 
might  be  tried  in  the  next  English  county.  The  affidavits 
stated  several  facts,  to  shew  partiality  in  the  gentlemen 
and  freeholders  of  that  county.  2  Keb.  681.   1  Fent.  146. 

The  court  sud,  there  waa  a  kter  case  in  an  iodictp 
ment  for  mimler,  reported  in  modem  cases  ia 
Jaw  and  equity. 

Rule  nisi. 


.n 
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Undue 
means  hav- 
ing been 
used  to  exe- 
cute process, 
an  attach- 
ment, not  an 
information, 
held  proper. 


ANONYMOUS. K.  B. 

Mb.  Morton  and  Mr.  Nares  applied  for  leave  to  file 
an  information  against  several  persons  for  a  misdemeanor. 
The  fact  was  this :  one  of  the  persons  complained  of 
had  a  writ  out  of  the  C.  B.  to  execute  on  S.  S*,  the 
daughter  of  the  prosecutor^  but,  finding  it  difficult  to 
serve  her,  they  applied  to  a  justice  of  peace  for  a  warrant ; 
under  a  pretence  of  some  stolen  goods  being  there  con- 
cealed. By  virtue  of  that,  they  entered  the  house,  and 
arrested  heo  but  never  searched  for  die  goods  they  had 
supposed  to  be  stolen. 

The  counsel  applying  said,  they  moved  this  in  order 
to  punish  the  parties  for  their  conspiracy. 

But  the  court  was  clearly  of  opinion,  that  the  proper 
way  of  proceeding  was,  to  apply  to  the  court  of  C.  B. 
for  an  attachment^  for  making  'Use  of  such  undue  means 
to  execute  the  process  of  that  court. 

Motion  refused. 
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^     1758. 

The  King 

agt. 
Rogers* 


K.B. 


for  form),  but  in  order  to  rectify  the  mistake :  but  then  it 
must  appear,  that  somebody  was  aggrieved  by  such  mis- 
conduct;  and, upon  such  grounds^if  it  be  doubtful,  whether 
they  have  exceeded  their  power,  or  not,  the  court  will, 
upon  making  such  doubt  appear  to  their  satisfaction, 
order  an  information  for  the  pinpose  aforesaid,  and  to 
hang  over  their  heads  till  they  have  tried  the  civil  right  by 
feigned  action,  or  otherwise* 

But,  in  this  case,  the  court  thought  the  com- 
missioners had  done  right,  and  the  rule  was 
discharged  with  costs. 


A  writ 
issued  before 
an  affidavit 
filed,  insuf- 
ficient for 
holding  to 
bail,  under 
12  G.  I.  c. 
29. 


HAWKINS  agt.  BASKERVILLE. K.  B. 

Mr.  Nares,  a  few  days  ago,  obtained  a  rule  to  shew 
cause  why  the  defendant  should  not  be  discharge<l  upon 
filing  common  bail,  as  no  affidavit  of  the  debt  w)is  filed 
with  the  proper  officer,  previous  to  the  issuing  of  the  writ. 

Mr.  Gould  now  shewed  for  cause, — ^That  an  affidavit 
was,  in  fact,  made  in  time,  though  not  filed,  by  reasou 
of  the  absence  of  the  officer. 


P.  cur.  Tlie  act  is  ezpress^that  die  affidavit  must  be 
filed  before  the  writ  issues. 


Rule  absolute. 


376  NOTES  OF  CASES  IN  K.  B.  &c. 


BUBTON 

agt 
Thompsok 


1758i  (though  against  evidence)^  no  new  trial  could  be  granted. 
Thj3  is  a  suit  of  the  same  nature^  and  the  plaintiJF  hai 
hrought  it  in  London ,  at  a  distance  from  his  own  abode  ^ 
and,  therefore,  as  he  has  ititruated  a  London  jury  wiih 
the  case,  and  they  have  given  it  against  him,  there  is  no 

K.  B.  pretence  for  the  court  to  indulge  him  with  a  new  trial,  as 
he  has  sustained  no  damage^  and  gninting  it  would  not 
esetnpt  him  from  paying  tbe  costs  of  this  verdict;  and  he 
stands  no  chance  for  costs  neit  time,  should  he  get  a 
verdictj  for  the  judge  says,  that  half  a  crown  damages 
would  have  satisfied  him.  We  are  to  see  substantial  justice 
done  to  the  parties,  but  not  to  minister  to  their  passions, 
or  revenge ;  and  this  was  resolved  in  Mackrow  v,  HuUf 
Mich,  30  Geo.  2. 

Foster^  J- 
It  wouM  be  intrenching  too  much  on  the  province  of 
the  jury,  lo  grant  a  new  trial  in  every  case  of  a  verdict 
against  evidence  ;  it  ought  only  to  be  allowed  in  cases  uf 
flagrant  injustice;  here  half-a-crown  would  have  been 
flu  flic  lent  damages,  in  my  opinion. 

Rule  for  a  new  trial  discharged. 


ASLIN  agt,  PARKIN, K,  B. 

An  action  This  was  a  case,  reserved  by  the  C^  J. 9  upon  a  point 

or     ernes      ^JjJqIj  arose  before  bioi  in  a  cause  at  last  York  assizes, 
profits^  may 

be  brought 

in  the  name        The  opinion  of  all  the  twelve  judges  was  now  delivered 

of  the  norai-  • 

nal  plaintiff     ^ 

in 'ejectment J 

after  judgment  by  default  against  the  cafiual  ejector,    2  Bwr,  S,  C. 


NOTES  OF  CASES  IN  K.  B.  8m:.  877 

Lord  Mansfield,  C.  J. 
This  was  an  action  of  trespass^  for  the  mesne  profits, 
and  costs  of  an  ejectment  (as  consequential  damages), 
brought  in  the  name  of  the  nominal  plaintiff  in  the  eject- 
ment, against  the  tenant  in  possession,  after  judgment  by 
default  against  the  casual  ejector.  K.B. 

On- the  trial,  the  plaintiff  proired  the  judgment  by  de- 
fault against  the  casual  ejector,  and  the  writ  of  possession 
execute^  and  returned ;  he  also  proved  the  actual  pos- 
session of  the  defendant,  and  receipt  of  the  profits  for 
part  of  the  time  comprehended  in  the  demise  stated  in  the 
declaration  in  ejectment,  the  value  of  the  profits,  and  die 
amount  of  the  costs.  But  they  did  not  prove  the  plaintiff's 
possession  at  tbe  time  the  defendant  did  the  trespass. 

On  the  trials  the  defendant's  counsel  insisted,  that,  as 
this  was  a  possessory  action,  the  plaintiff  should  prove, 
that  the  plaintiff  was  in  possession,  when  the  trespass  was 
committed.  They  said,  there  was  a  material  difference 
between  judgments  against  the  casual  ejector,  for  want 
of  an  appearance  (which  is  this  case),  and  judgments 
upon  verdict  against  the  tenant  in  possession,  where  the 
defendant  has  appeared,  and  entered  into  the  common 
rule ;  and  though  the  case  of  Jefferies  v.  Dyson,  %  Str. 
960,  carried  it  no  further  than  that,  in  the  case  of  judg- 
ments against  the  casual  ejector,  tbe  defendant  was  at 
liberty  to  controvert  the  title  in  an  action  for  the  mesne 
profits,  but  not  to  controvert  the  possession;  yet  that 
both  those  resolutions  had  since  been  denied  in  a  case 
19  Geo.  2.  in  C.  B.  2  Barnes,  367,  where  it  was  held, 
1st,  That  the  title  could  not  be  controverted,  but,  2dly, 
that  the  plaintiff  must  prove  his  own  possession :  to  this 
they  added  some  circuit-traditions  of  plaintiffs  being  non- 
suited on  this  point. 
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At  the  time  of  the  trial,  oo  principlesy  I  was  clearly  of 
opinion  against  the  objection^  and  the  jury  accordingly 
found  for  the  plaintiff ;  but,  as  precedents  were  cited,  and 
for  the  sake  of  practice,  I  reserved  the  case,  to  take  the 
opinion  of  all  the  judges  upon  it,  without  any  delay,  or 
expense  to  the  parties. 

Accordingly,  on  the  first  day  of  term,  I  proposed  the 
question  to  all  the  judges,  and  they  took  till  Thursday 
last  to  look  into  the  cases,  and  not  only  printed,  but  MS. 
cases  were  produced  of  opinions  both  ways;  but  they 
are  now  of  no  consequence,  as  all  the  judges  of  England 
are  unanimously  of  one  opinion. 

We  are  all  of  opinion  that  the  nominal  plaintiff,  and 
the  casual  ejector,  are  fictitious  characters,  introduced 
merely  for  form,  for  the  more  effectual,  and  expeditious 
way  of  trying  the  title  (without  delay  by  special  pleading, 
.  &c.),  and  do  substantially,  and,  in  fact,  represent  the 
lessor  of  the  plaintiff,  and  the  tenant,  in  possession,  they 
are  substantially  the  parties.  The  latter  must  be  served, 
and  may  set  aside  the  proceedings  for  want  of  service, 
and  cannot  lose  the  possession  without  having  notice^  and 
means  to  defend  himself. 

There  is  no  material  difference,  whether  die  judgment 
be  by  default,  or  after  a  verdict ;  in  the  latter  case,  the 
title  is  tried,  and  found  against  him ;  in  the  former,  he 
confesses  the  plaintiff's  title. 

An  action  for  the  mesne  profits  is  the  consequence  of 
the  judgment  in  ejectment,  which,  as  long  as  it  stands 
unimpeached,  is  conclusive  against  the  tenant  in  pos- 
session, and  precludes  him  from  controverting  the  pos- 
session of  the  nominal  plaintiff.    The  lessor  may  bring 
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1758.        ^  ^^^'  ^^'    BnmUy  v.  Fraser,  (he  then  stated  that 

^'^^        case). 
Hrylin 

^  *  Every  inconvenience  here  stated  holds  in  a  very  great 

y^^  ^^y'   degree,  (hough  not  equally,  as  to  inland  bilk,  and  all 
K.  B.       other  argun^ents  hold  equally. 

We  are  therefore  all  of  opinion,  that  to  entitle  the  in^ 
dorsee  of  an  inland  bill  to  bring  an  action  against  the 
indorser,  it  is  not  necessary  for  him  to  make  any  demand 
of,  or  inquiry  about  the  maker  of  the  bill. 

The  law  is  the  skme,  as  has  been  solemnly  settled,  in 
the  case  of  promissory  notes,  so  far  as  they  are  analogous 
to  bills  of  exchange,  which  will  appear  very  clearly,  as 
soon  as  the  resemblance  is  settled. 

A  promissory  note  from  JL  to  £.,  at  first  bears  no 
resemblance,  but  when  it  b  indorsed,  the  resemblance 
begins.  The  indorser  stands  in  the  place  of  the  maker  of 
a  bill  of  exchange,  the  drawer  of  the  note  in  the  place  of 
the  payer  of  a  bill,  and  the  indorsee  of  the  note  in  the  place 
of  the  payee :  thus  it  becomes,  to  all  purposes,  a  bill  of 
exchange.  The  indorsee  of  such  note  is  bound  to  apply 
to  the  maker,  and  must  know  where  he  lives,  as  he  is  the 
hand  to  pay  the  money;  and  before  he  brings  his  action 
against  the  indorser,  he  must  prove  a  demand,  or  due 
diligence,  lo  get  the  money  from  the  maker  of  the  note. 
This  was  solemnly  settled  by  the  court  of  C.  B:,  4  G.  2. 
as  is  cited  by  Lce^  C.  J.,  in  Sir.  1087. 

What  was  said  by  Lord  Hardwkke,  in  the  case  of 
RUhanUan  v.  Mackrell^  in  this  court,  Mich.  10  Geo.  £• 
(as  stated  on  the  argument,  by  my  brother  Denison),  that 
the  sanie  low  is  in  the  case  of  promissory  notes,  and 
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The  KING  agt.  MALLINSON. ^K.  B. 

A  conviction      This  was  a  conviction  of  the  defendant^  by  a  justice 

Tm^^ot^'  ^^  P®*^®  ^^^  ^^  ^^*^  ^*^*°^  ^^  Yorkshire,  for  kilUng 
killing  fishy    ten  trouts: — ^penalty,  105.  each  fish, 
quashed  for 

2  Burr.  S  C.  ^^^  conviction  stated  an  information,  that  the  defendant 
did  die  facty  and  negatived  as  to  him  all  the  qualifications 
to  kill  hares,  &c«  Then  states  a  summons  to  appear  im^ 
mediatefy.  That  the  defendant  neglected  to  appear.  That 
tliree  vireeks  afterwards,  without  any  other  summons,  the 
justice  examined  a  credible  witness,  who  proved  the  fact, 
and  swears  as  to  the  qualifications  in  the  words  of  the  in- 
formation, and  thereupon  the  justice  convicted  him. 

Mr.  Norton,  for  the  defendant   v 

In  the  case  of  orders,  the  court  intends  every  thing  to 
support  them,  but  in  convictions  nothing. 

Objections.  1st.  The  summons  needs  not  have  been 
set  forth ;  but,  as  it  is  set  forth,  it  is  bad.  It  was  un- 
reasonable to  require  his  immediate  attendance ;  bis  wit- 
nesses might  live  at  a  distance,  &c.  This  kind  of  objection 
was  taken  in  1  Sir.  261,  and  the  answer  there  given 
does  not  occur  here. 

2dly.  By  the  case  of  Rex  v.  Jervis,  Hil.  SO  Geo.  2., 
and  other  authorities,  in  convictions  of  thb  kind,  tlie  justice 
must,  in  his  adjudication,  negative  all  the  qualifications 
to  kill  game,  as  to  the  party  convicted.    Here  it  b  not 
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1756.  I^rd  Mantfield^  C.  J. 

rp.  ^"jT'  The  offence^  in  the  act  of  W.  &  JIf.,  is  killingi  which 

must  mean  stealing.    Here  it  might  be  in  bis  own  pond, 
which  is  no  offence.  . 

The  recital  of  the  qualification  of  the  game  laws,  wis 
nothing  to  the  purpose* 

Foster,  J. 

The  offence  intended  to  be  guarded  against  was,  the 
invasion  of  another  man's  property. 

Per  totam  curiam.     It  is  bad  throughout  in  nuuiy 
places. 

Conviction  quashed. 


The  KING  agt.  FIELDING,  Esq. K.  B. 

Aninfbrma*       This  was  a  motion  for  leave  to  file  an  information 

tion  ^^^^    against  the  defendant,  for  some  misdemeanor  supposed 

peace  re-        ^o  he  committed  by  him  in  his  ofiice  of  a  justice  of  peace 

fused^  till  an  for  Westminster,    The  prosecutor  had  also  commenced 
action  for  the  •       i^*     /•      «  «• 

same  offence  ^^  action  against  him  for  the  same  offence. 

isdiscon- 

2^^'  S  r       Serjt.  Davy,  coming  to  shew  cause  for  the  defendant, 

'  insisted,  that  the  prosecutor's  counsel  should  make  their 

election,  whether  they  would  proceed  b  their  actioD,  or 

in  this  criminal  manner,  before  he  produced  any  aflSdantB 
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A  verdict 
found  gene- 
rally against 
a  defendant' 
in  trespass, 
held  suf- 
ficiently ex- 
pressive of 
opinion  in 
respect  of  a 


justification. 
2  Bmrr.  S.  C 


HAWKES  agt.  CROFTON. K.  B. 

Ebrok  from  Ireland.  Action  of  assault,  battery,  and 
wounding,  with  a  loss  of  the  plaintiff's  left  hand,  and  arm. 
As  to  the  vi  et  armis,  the  defendant  pleads  not  guilty.  To 
the  residue,  son  assault  demesne.  Replication,  dc  injurid 
sud  proprid,  absq.  tali  causd.  Issue.  On  the  trial,  die 
jury  found  the  defendant,  generally,  guilty,  and  gave  «£850 
damages. 

Mr.  NareSf  pro  quer\,  in  error. 

There  is  no  finding  at  all  on  the  material  issue,  or,  if 
there  be,  it  is  argumentative  only,  and  not  so  complete  as 
that  judgment  can  be  given  on  it 

Consider  what  a  verdict  is.  (Vide  HeatV%  Maxims.) 
Here  the  questions  are  two.  The  verdict  completely 
answers  the  first,  but  does  not  answer  the  question  pro- 
posed by  the  2d  issue.  The  defendant  there  owns  the 
beating,  &c.,  but  says,  the  plaintiff  was  the  aggressor. 
As  to  that  fact,  the  jury  have  determined  nothing.  It  was 
necessary  that  fact  should  be  found,  for  the  verdict  would 
be  nugatory  without  it  Sty.  150.  210.  1  Sid.  341. 
Gilb.  Hist,  of  C.  B.  This  verdict  is  not  aided  by  any 
statute.   Sty.  167. 

The  verdict  ought  to  have  been,  **  Not  guilty,  as  to  die 
first;  and,  as  to  the  second,  that  the  defendant,,  without 
any  such  cause,  &c.  beat  the  plamtiff."   IaUj^b  Ent  SIS. 

Mr.  Ashurst^  e  contr\ 


aoo 
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But^  if  the  court  can  make  the  verdict  good,  and  have 
no  doubt  of  the  meaning  of  the  jury,  they  will,  as  far  as 
they  can^  aid  mistakes  of  the  officer,  as  this  plainly  ¥ras. 

I  have  no  doubt  of  the  justice  of  the  case.  The  jury 
have  found  the  defendant  guilty  of  the  ire^Htss,  iivhich 
negatives  the  justification. 


Denuon,  J. 
The  court  will  never  award  a  venire  de  novo  but  where 
the  verdict  is  so  uncertain,  that  they  do  not  know  what  the 
jury  meant;  and,  if  they  do  it  in  other  cases,  it  is  erroneous. 

Here  the  court  can  have  no  doubt,  but  the  jury  meant 
to  find  for  the  plaintiff  on  the  whole  record. 


I  remember  a  case,  in  which  I  was  of  counsel  in  this 
court,  when  Lord  Hardwicke  sat  here,  Adlam  v.  Tim^ 
1 1  Geo.  2.  It  was  on  a  writ  of  error,  out  of  Stepney- 
court,  in  an  action  of  assumpsit  for  work  done.  The  de- 
fendant pleaded  in  abatement,  that  the  cause  of  action 
did  not  arise  within  the  jurisdiction.  Issue  thereon,  and 
the  jury  found, ''  Assumpsit,  modo,  et/ormd.**  The  court 
seemed  there  to  think,  that  such  finding  would  have  been 
sufficient  in  common  cases ;  but  that,  being  an  action  in 
an  inferior  court,  die  assumpsit  was  not  all  which  was 
necessary  to  be  laid  within  the  jurisdiction ;  but  it  was 
necessary  also  to  state,  that  the  work  was  done  wiAin 
the  jurisdiction ;  and  that  was  the  cause  why  the  judgment 
was  reversed. 

FoBteVi  J, 

This  is  in  substance  only  one  issue.  The  Jury  could 
not  have  found  him  genera]  ly  guilty,  if  he  had  pronrd  hb 
justification. 


I 
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1758.        at  seasonable  times.  That|  at  a  court  of  common  council. 


The  Kino 


-5  Mar.  1747,  it  was  resolved,  that  when  the  lease  to 
Smiih  should  expire,  the  land  should  be  let  to  some 
1^  f    other  person.    That  an'  entry  thereof  was  made  in  the 

y.  corporation  book.    That,  on  the  10  Feb.  1756,  WiUford 

^^^  ^^^  did  (without  the  order  of  the  corporation)  obliterate  and 
K.  B.  deface  tliis  entry,  to  the  great  damage  of  the  corporation. 
That,  on  7  Mar,  17^7,  at  a  meeting  of  the  corporation, 
duly  assembled,  A.  B.  (one  of  the  capital  burgessesX 
charged  the  said  Wilsford  with  the  offence,  which  the 
said  Wihfbrdj  then  and  there,  confessed;  and  being  re- 
quired to  shew  cause  why  he  should  not  be  removed  from 
his  office  for  the  said  offence,  offered  nothing  in  his  de- 
fence, and,  therefore,  they  amoved  him. 

Mr.  Gould  took  three  exceptions  to  this  return. 

1st.  The  assembly  that  amoved  him,  does  not  appear 
to  have  been  duly  convened. 

2d.  There  does  not  appear  a  sufficient  cause  of  a- 
motion. 

9d.  If  so,  yet  there  ought  to  have  been  a  previous  con- 
viction at  common  law. 

The  greatest  exactness,  and  precision,  is  required  in 
these  returns  beyond  any  odier  proceeding ;  because,  it 
being  an  application  to  be  restored  to  a  franchise,  ti^e 
court  requires  a  full  and  exact  state  of  the  facts  to  be  laid 
before  them,  with  all  expedition. 

They  will  intend  every  thing  against  the  return.  SAo0. 
364.     6  Mod.  309.     2  Salk.  433. 


2»  There  is  no  sufficient  cause  of  amotion. 


394  NOTES  OF  CASES  IN  K.  &  8ic 

1768/       issue),  saying,  that  due  notice  was  given,,  finoin  time  to 
^^  ^"^        time»  of  such  meetings,  was  held  insuffideiit* 

Mayor  of 

>^^^^^  *  The  return  contains,  first,  a  narrative  of  the  facts ;  and 
K*  B.  there,  indeed,,  it  is  said  to  be  to  the  great  damage.  2dlj. 
The  chaige  of  the  fact,  and  there  no  such  damage  is 
alleged;  but  the  ground  of  the  amotion  is,  that  he  con- 
fessed the  fact,  which  he  might  do,  and  yet,  had  it  been 
,  charged  to  have  been  to  the  damagie  of  the  corporation, 
he  m^ht  have  denied  that,  and  shewn  it  was  none;  and 
if  so,  no  cause  of  amotion ;  and,  as  far  as  the  court  can 
jiMlge  from  the  import  of  it,  it  could  be  no  damage,  for 
it  was  several  years  after  Sndih*8  lease  had  expired. 
Carth.  176. 

S.  There  should  have  been  a  previous  conviction  at 
common  law. 

Three  species  of  offences  are  causes  of  amotion.  I. 
What  are  infamous.  2.  Such  as  are  merdy  against  dw 
duty  of  his  office,  as  a  corporator*  5.  Such  as  are  of  a 
mixt  nature,  and  partake  of  both« 

In  the  1  St,  a  previous  conviction  is  necessary.  In  the  9d 
not;  and  in  the  Sd  it  remains  doubtful.  And  this,  if  any 
offence,  b  of  the  3d  species. 

In  the  case  of  Rew  v.  Mayor  of  Derby,  Trin.  8  &  9 
Geo.  2.  Lord  Hardwicke  enumerated  the  diree  kinds  of 
offences,  and  mentioned  the  doubt  as  to  the  last,  and 
cited  Rex  v.  Mayor  oiWigan,  Mich.  8  Wm.  3.,  reported 
in  Comb.  396.  5  Mod.  257.  2  Salt.  428.,  where  the 
amotion  was  for  erasing  a  name  in  the  corporation-book, 


2.  There  i8  no  sufficient  cause  of  amotion. 
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IfAB.        issue),  saying,  that  due  notice  was  given^  finom  time  to 
,^  ^"^       time^  of  such  meetings,  was  held  iasuffideiit* 

agi. 
Mayor  of 

Doncaster.       _„  .      ^  •       ^  ^    ^  ^ 

>^^^^^^^^        Tae  return  contama,  first,  a  narrative  of  the  facts ;  and 

K.  B.  there,  indeed,,  it  is  said  to  be  to  the  great  damage*  2dlj* 
The  charge  of  the  fact,  and  there  no  such  damage  is 
alleged;  but  the  ground  of  the  amotion  is,  that  he  con- 
fessed the  feet,  which  he  might  do,  and  yet,  had  it  been 
,  diarged  to  have  been  to  the  dami^  of  the  corporation, 
he  m^ht  have  demed  that,  and  shewn  it  was  none;  and 
if  soy  no  cause  of  amotion ;  and,  as  far  as  the  court  can 
jiMlge  from  the  import  of  it,-  it  could  be  no  damage,  for 
it  was  several  years  after  Smithes  lease  had  eipired. 
Carth.  176. 

S.  There  should  have  been  a  previous  conviction  at 
common  law* 

Three  species  of  offences  are  causes  of  amotion.  1. 
What  are  infiimous.  2.  Such  as  are  merely  against  the 
duty  of  his  office  as  a  corporator.  5»  Such  as  are  of  a 
mixt  nature^  and  partake  of  both* 

In  the  1st,  a  previous  conviction  is  necessary.  la  the  9d 
not;  and  m  the  3d  it  remains  doubtful.  And  this,  if  a»y 
offence,  b  of  the  3d  species. 

In  the  case  of  Rex  v.  Mayor  of  Derby,  Trin.  8  &  9 
Geo.  2.  Lord  Hardwicke  enumerated  the  diree  kinds  of 
offences,  and  mentioned  the  doubt  as  to  the  las^  and 
cited  Rex  v.  Mayor  of  Wigan,  MicL  8  Wm.  3.,  reported 
in  Comb.  396.  5  Mod.  257.  2  Salt.  42&,  where  Ae 
amotion  was  for  erasing  a  name  in  the  corporation-book. 
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1 758.  intend  nothing  against  the  firanchiBe,  but  what  is  returned ; 

TheKiNO  ^^^  ^  return  sufficiently  certam  to  a  common  intent  is 

.  sufficient 

agt. 

Mayor  of 

Doncaster.  ^  ^  ^^  objections  that  have  been  taken. 


K.  B.  1.  That  the  corporation  was  duly  astembUd,  is  suf- 

ficient, and  no  particular  notice  is  required  by  the  charter ; 
and  it  does  not  lie  in  Wibford^s  mouth,  to  say  they 
I  were  not,  for  he  vras  one  of  them ;  and,  being  chaiged 

I  with  the  offence,  confessed  it,  and  never  desired  furdier 

time  for  bis  defence,  &c.  And  if,  in  fact,  it  was  not  a 
regular  assembly  of  the  corporation,  he  may  traverse  the 
return,  and  put  that  fact  in  issue* 

I 

>  2.  Erasing,  or  obliterating,  entries  in  a  corporation- 

I  book,  is  a  sufficient  foundation  for  amotion,  without 

I  shewing  any  particular  damage.    It  is  contrary  to  his 

oath  as  a  corporator ;  and,  if  a  particular  damage  must  be 
alleged,  there  would  be  no  knowing  where  to  draw  the 
I  line. 

S.  This  is  properly  a  corporation  offence,  and  not  to 
be  considered  as  perjury,  forgery,  8cc.  which  are  punish- 
able by  indictment.  Here  no  indictment  could  be  main- 
tamed,  therefore  it  is  properly  cognizable  by  the  corpora- 
tion. 
1 

!  -  .  As  an  answer  to  the  case  of  Rex  v.  Mayor  of  Derby, 

I  and  the  other  cases  there  referred  to,  he  cited  1  Kebm  597. 

Lord  Mansfield,  C.  J. 

I  see  there  are  gentlemen  retained  to  take  notes  for 

another  argument,  and  I  desire  to  have  it  aigued  again. 

I  It  being  the  case  of  a  corporation,  the  law  ought  to  be 

I  laid  ddwn  with  as  much  precision,  and  certainty,  as  may 
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be,  to  prevent  disputes  asiring  from  the  animosity  of  par- 
ties, &c. 

Stands  for  another  argument. 

The  case  of  Res  v.  Mayor,  &c.  of  Liverpool, 
being  determined  before  this  case  came  on  for  a 
second  argument,  was  thought  too  strong  to  be  got 
over;  and,  therefore, in  this  case,  a  rule  was  obtained 
for  a  peremptory  mandamus,  without  further  oppo- 
sition, in  Hilary  Term^  1759. 


1756. 

The  King 
agt. 

Mayor  of 
Doucaster. 

K.B. 


BASKET  agt.  UNIVERSITY  of  CAMBRIDGE. 
K.B. 


This  was  a  case  sent  by  the  late  Lord  Chancellor 
Hardmcke,  (by  order,  dated  the  24th  ot  January,  1743,) 
for  the  opinion  of  this  court,  upon  two  questions,  arising 
upon  several  acts  of  parliament,  letters  patent,  and  grants 
of  the  crown,  disclosed  by  the  several  parties,  by  bill  and 
answer.  Those  relied  on  by  jdie  plaintiff  are  as  follow : 
26di  of  April,  1  Ed.  6.  That  king,  by  letters  patent, 
grants  to  Richard  Grafton  the  office  to  be  his  printer  of  all 
and  singular  acts,  bpoks,  pamphlets,  statutes,  Su:.,  to  hold 
from  the  death  of  Berkley,  for  the  term  of  his  life,  with  a 
salary  of  1 2d  sterling  per  annum,  with  a  prohibition  to  all 
others  not  to  unprint. 

29tb  of  December,  1  Mary.  The  queen,  by  her  letters 
patent,  (reciting  the  surrender  of  Richard  Grafton,) 


The  king's 
printer  alone 
has  express 
authority  to 
print  the  sta- 
tuets;  but 
the  Univcr- 
ntj  of  Cam- 
brtdgev^e 
also  so  en- 
titled,  under 
words  suf- 
ficient to 
convey  the 
copyr^ht  of 
acts  of  par- 
liament. 
Bl.  R.  S.  C. 
and  8^ 
2  Burr. 
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1758U        grants  the  office  to  John  Caywoad,  for  lifei  in  the  same 
-.  ^"^         manner. 

BA8K£T 

V^'  24th  of  March,  1  Eliz.  The  queen  grants  the  office  to 

University  Richard  Jell,  and  John  Caywood,  in  the  same  words,  onlj 

Cambridge  ^^^  ^®  words  acts  of  parliament,  instead  of  acts.    To 

«.^*v«^^^  hold  for  their  lives,  and  the  life  of  the  survivor,  if  her 

K*  ^*  majesty  should  so  think  &U 

27th  of  September^  VJ  Etiz.  The  like  grant  to  Christo- 
pher Barker,  for  life. 

8th  of  August,  31  Eliz.  The  like  grant  to  Robert,  son 
of  Christopher  Barker,  to  hold  from  the  death  of  Christo- 
pher, with  power  of  printing,  a6ru/^ni/«  of  acts. 

10th  of  May,  1  James  1.  The  like  grant  to  Christopher, 
the  son  of  Robert  Barker. 

1  Idi  of  February,  14  Jac.  1.  Grant  to  Robert,  son  of 
Robert  Barker,  for  the  term  of  30  years. 

^20th  of  July,  3  Car.  I.  Reciting  the  last  patent  and 
an  assignment  thereof  to  Norton,  and  Bill,  confirms  the 
grant,  &c. 

^26th  of  September,  11  Car.  I.  Grant  to  Charles^  and 
Matthew,  Barker,  to  hold  from  the  death  of  Robert,  their 
father,  for  the  life  of  the  survivor. 

24th  of  December,  27  Car.  2.  Grant  of  this  office  to 
Thomas  Newcomb,  and  Henry  Hill,  for  the  life  of  the 
survivor. 

13th  of  October,  12  Ann.  Grant  to  Benjamin  Took,  and 

*  These^  and  the  subsequent  patents^  have  the  words  sole 
right,  &c. 
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and  the  then  king,  unto  the  Barker  a,  Stc,  empowering 
them  to  print  certain  books,  and  that^  by  an  order  of 
Star-chant ber^  the  25d  of  June^  23  Eliz.  it  had  been  de- 
creed, that  no  other  person  should  presume  to  print  those 
bookSj  contrary  to  the  true  meaning  of  such  letters  patent 
under  the  great  seal,  upon  pain  of  imprison  me nt^  and  other 
penalties;  and  that,  bj  proclamation,  the  25tb  of  Decent 
ber^^l  Jac.  i.  the  said  decree  was  commanded  to  be 
observed,  &c.  That  divers  controversies  had  since  arisen, 
\vhether  the  stationers,  and  prmters,  appointed  by  the 
university  of  Cambridge^  might  print  any  of  the  books 
contained  in  snch  patents).  The  king^  graciously  in- 
tending, that  the  franchises  of  the  university  shall  in  no 
wise  be  abridged^  but  to  amplify  die  same,  from  his  great 
^eal  for  Uie  advancement  of  learning,  and  in  order  to  quiet 
such  controversies,  and  that  all  ambiguities  and  doubts 
might  be  taken  a%vay,  doth  ratify,  and  confirm,  unto  the 
said  university  all  their  privileges  j  and  further,  doth  give 
and  grant  unto  them  full  power  to  imprint  (with  the  ap- 
probation of  the  chancellor,  and  three  doctors  in  divinity) 
all  or  any  of  the  books  mentioned  in  any  of  the  letters 
patent  of  E/iz,,  JaCj  or  the  ^en  king,  notwithstanding 
such  letters  patent  to  other  persons,  8cc, 


Under  these  several  letter^patent,  and  statutes,  the  ie- 
fendants,  the  university,  insist,  tljat  the  plaintiff  has  not 
the  sole  right  to  print  acts  of  parliament,  under  the  letters 
patent  of  12  Ann^  but  that  tiiey  have  a  right,  and  have 
used  to  appoint  three  printers  widiio  the  university,  who  of 
right  ought,  and  have  used,  to  print  books,  and  also  the  act 
of  parliament  for  the  uniformity  of  the  common  prayer,  but 
that  they  have  not  used  to  print  any  other  acts  of  parliament^ 
till  they  printed  the  book  af^er  mentioned.  That  1  Jan. 
n40,  the  university,  under  their  common  seal,  appointed 
Joseph  Bmiham  (being  an  inhabitant^  Sic.}  to  be  one  of 
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their  printers.     That  1 9  March,  1 74 1 ,  the  chancellor  and 

three  doctors  in  divinity  approved  of  the  said  Bentham^B 

printing  a  book,  entitled,  **  An  exact  Abridgment  of  all 

the  Acts  of  Parliament  relating  to  the  Excise,''  &c.  That 

Bentham^  accordingly,  printed  and  sold  it  at  Cambridgey 

and  Charles  Baihurst,  his  agent  in  London^  sold  them  Cambridge 

there.  ^^y^^ 

K.B. 

Beniham,  and  Bathurst,  together  with  the  university, 
were  made  defendants,  and  the  bill  prayed  an  injunction, 
and  an  account  of  the  profits  of  the. sale  of  the  books,  See* ; 
and  obtained  an  injunction  till  hearing :  and,  the  cause 
coming  on  the  24th  of  June,  1743,  the  late  Lord  Chan- 
cellor ordered  this  case  to  be  sent  to  B.  R.,  with  the  two 
following  questions : 

1.  Whether  the  plaintiff  has,  or  has  not,  the  sole  right 
of  printing  all  acts  of  parliament,  and  abridgments  of 
acts  of  parliament,  exclusive  of  all  others  ? 

2.  Whether  the  university  of  Cambridge  have  the  pri- 
vilege of  printing  acts,  and  abridgments  of  actsj  of  par- 
liament? 


Mr.  Camyny  for  the  plaintiff. 

The  question  is,  whether  the  plaintiff,  upon  the  true 
construction  of  these  acts  of  parliament  and  letters  patent, 
has  the  sok  right  of  printing  acts  of  parliament,  and 
abridgments,  or  whether  the  university  of  Cambridge 
have  a  concurrent  power  with  him ;  for,  as  to  all  others,  he 
has  a  clear  exclusive  right  i 


].  Are  the  powers  contained  in  these  patents  grants  of 
one  and  the  same  thing  ? 

VOL.  II.  D  D 
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9.  If  8o,  can  they  stand  together  ? 

The  office  of  king^s  printer  is  an  ancient  office^  that  has 
extsted  ever  since  printing  was  introduced  into  England. 
The  patents  here  stated  derive  it  down  for  upwards  of 
200  years,  by  regular  grants  from  the  time  of  Ed,  6.;  mod 
this  officer  alone  has,  during  ail  that  time,  printed  all  acts, 
and  abridgments  of  acts,  till  the  university  went  out  of 
their  way  by  printing  the  book  ^riiich  gave  rise  to  the 
present  question,  which,  though  it  might  turn  to  the  ad- 
vantage of  the  printer,  could  be  none  to  the  members  of 
that  learned  body. 

Before  printing  was  introduced,  acts  of  parliament  weie 
proclaimed  by  sheriffs  in  their  county  courts,  where  tran* 
scripts  were  kept  for  the  people  to  resort  to*  4  Inst.  26. 

^  Printing  was  introduced  here  in  the  time  of  H.  6.  From 
die  time  of  If.  6.  to  Hm  8.  was  but  forty  years;  and  it 
appears,  that  these  proclamations  were  continued  for  some 
time  duringthe  reign  of  0.7«,  printing  bang  but  awkwardly 
done  at  first. 

From  the  first  printing  of  the  acts  (upon  which  the 
custom  of  proclaiming  tbem  ceased),  we  may  conclude 
they  were  printed  by  the  king's  printer ;  for  though  we  can 
produce  no  patent  for  that  purpose  till  1  Ed.  6.  appoints 
Richard  Grafton,  yet  it  is  certain  EL  8.  had  appointed 

Birkky  to  that  office,  because  Ed.  6.  grants  it 

upon  his  death ;  and  there  is  a  grant  21  H.  8«  of  jS4  per 
annum  to  BerkUy,  who  is  styled  ui^etsor  no$t^;  and 
this  was  five  years  before  his  ps^ent  to  the  university. 

The  patent  of  Ed*  6«  has  the  word  statuia,  which  is 
the  same  as  acts  of  parliament ;  but»  to  put  it  out  of  doubl» 
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by  letters  patent,  appointed  his  printer  to  print  all  acts  of 
parliament  and  abridgments,  &c«  exclusive  of  all  others ; 
but  the  king  cannot  grant,  the  same  office  to  different 
persons  for  the  same  time,  or  grant  the  office  to  one  and 
the  profits  to  another. 

H.  S.f  by  his  patent  to  the  university,  never  intended 
to  give  them  this  power,  but  only  to  print  such  books  as 
the  chancellor  and  doctors  of  that  university  should  ap- 
prove {becausty  before  that  grant,  no  book  could  be  printed 
virithout  a  licence).  But  acts  of  parliament  bind  every 
subject,  and  therefore  could  not  be  the  objects  of  the 
approbation  or  disapprobation  of  the  chancellor  and 
doctors. 


n 


Chambers^  in  his  Dictionary,  defines  a  book  to  be  '^  a 
composition  by  some  person  intelligent  therein,  containing 
some  matter  of  wit  or  learning,"  &c.  But  acts  of  parha- 
ment  consist  of  ordinances,  commands,  prohibitions,  &c. 
and  do  not  fall  within  this  description. 

By  IS  and  14  Car.  2.  none  are  to  print  books,  or 
pamphlets,  without  entering  them  with  the  Stationers' 
Company ;  but  this  extends  not  to  acts  of  parliament,  but 
is  understood  of  books  of  science.  See.  and  therefore  they 
are  not  to  meddle  with  acts  of  parliament,  or  books  re- 
lating to  government,  which  are  excepted,  &c.  Neither 
are  they  to  meddle  with  the  printing  of  any  book  wherein 
the  king's  patentee  has  the  sole  right.  1  Fern,  275.  Hill 
et  al.  V.  University  of  Oxford,  which  was  in  1684. 

The  preamble  to  the  statute  of  Eliz.  shews  what  books 
were  intended,  viz.  for  maintaining  good  and  godly 
literature.  The  act  gives  the  university  no  new  power  of 
printing. 
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The  last  argument  arises  from  usage,  which  b  alwajs 
allowed  to  be^  the  best  interpreter  of  such  graotSp  The 
king's  printer  hm  soMt/  ejiercbed  this  right  for  ^00  years. 
The  univeraity  never  pretended  to  it  till  theu-  printing  the 
hook  which  brings  this  case  before  the  court|  and  was 


Cambridge*    [SIQ  years  after  their  last  patent  by  Car.  1. 


K.B, 


In  Seymour^»  case,  1  Mod^  the  court  laid^  great  regard 
was  to  be  had  to  the  usage  under  the  letters  patent  of 
JEiiz.f  Jac*  l.j  and  Car.  1.  In  the  present  caae^  we  have 
an  uniotemapted  usage  under  the  letters  patent  of  if,  8.^ 
Ed.  6.,  Mary,  EHz,,Jac.  1.,  Cur.  I,  Car.  2.,  and  ^nn. 
For  all  or  some  of  these  reisoosi  I  hope,  the  court  will  be 
of  opinion  with  the  plaintiffs 

Mr.  Solicitor'^eDeral  (Torke)  for  the  defend^ntp. 

There  are  two  quesdona  stated  for  the  opinion  of  the 
courtj  which  was  occasioned  by  the  different  pretensions 
of  right  insisted  on  by  the  bill  and  answer.  But  this  does 
not  restrain  tbe  court  or  counsel  from  considering  them  in 
their  manner  of  arguing  as  one  single  questioDj  viz. 

Whether  the  defendants  have  a  concurrent  right  widi 
die  plaintiff  to  print  acts  of  parliament,  and  abridgments 
of  acts  of  parliamenij  or  whether  the  plaintiff  has  the  aole 
right  ? 

This  13  a  case  of  great  coosequeoce  to  the  universilji 
and  the  public.  To  the  former^  as  it  affecta  a  right 
granted  to  them  by  the  grace  and  bounty  of  former 
princeSi  in  op  portion  to  the  monopoly  aet  up  by  thf 
plaintiffs  To  the  public,  ai  they  are  iutereited  in  pr^ 
venting  such  monopolies* 


/O. 
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He  power  of  th<  crowa  is  admitted  by  both  parties;        1758. 

tbey  both  found  their  chums  upon  it.  ^  ^*>^ 

Baskbt 

It  may  be  proper  to  open  the  law  a  little  as  to  the  pre-         .     ' , 
rogative  of  the  crown  in  tfafs  matter.    I  shall  therefore  ^f     ^ 

cuDsider^  Cambridge. 


1*  The  prerogaCiTe  as  it  stood  at  common  law;  and       K*B* 
here  more  particularly  how  the  crown  had^  in  fact, 
aunmed  it  at  the  time  of  the  grant  by  J7*  8.  to  the 
imifersity* 

12.  The  grants  themselves,  distinguishing  between  that 
of  jr.  8.  and  tiiat  of  Car.  1.;  because^  if  doubtful  on 
the  former,  the  latter  may  be  considered  as  an  on* 
ginal  grant 

3.  The  usage  in  consequence  of  those  grants,  wUch,  I 
admit,  is  a  vary  materud  gfound  of  argument  in  sucb 


I.  The  king  had  no  prerogative  over  the  art  of  printmg, 
at  eommon-law,  distmct  from  parliament.  Had  the  crowD 
dakned  the  sole  ri|^t  of  gnnitmg  power  tx>  exercise  that 
art^  it  would  fall  vrithin  the  rule  against  monopolies* 

It  is  a  mechanic  art ;  and  as  to  the  crown's  pretaiditig 
a  right  by  purchase,  by  H.  6.,  and  Archbbhop  Bourchier's 
iBtrodacmg  die  first  prinler  here  at  the  king's  expense^  it 
iSDuld  have  no  weight,  if  it  were  true ;  but  die  fact  is  c«w 
tainly  olherwis^  as  Dr.  Miiddliton,  in  his  Dissertation  am 
the  Ongin  of  Printing,  has  phdnly  demonstratedr 

In  the  case  of  the  Stati(»ers'  Company,  and  Partridge, 
Mh.  11  Ann.f  it  was  sud,  yon  might,  by  the  same  rule, 
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make  a  monopoly  of  the  business  of  an  apothecary ;  and 
Moore,  675,  was  cited,  to  shew,  that  the  first  apothecary 
was  brought  into  England,  at  the  king's  expense,  from 
Flanders, 

The  crown  never  pretended  a  prerogative  to  grant 
licences  antecedent  to  the  mere  printing :  this  would  be 
treating  things  as  mala  in  se  before  they  had  existence. 
The  right  of  the  king  to  animadvert,  by  his  courts  of 
justice,  upon  books  of  an  evil  tendency,  commences  not 
till  the  publication ;  and  this  doctrine  has  always  prevailed, 
but  more  particularly  since  the  Revolution. 

In  1664|  during  the  reign  of  Car.  2.,  and  during  die 
dispute  between  the  Stationers^  Company  and  Colonel 
Athjfns,  the  law-patentee,  this  fiction  was  invented,  that 
printing  was  a  flower  of  the  crown,  acquired  by  H.  6.  by 
purchase,  by  bringing  the  art  into  Englatid,  Cart.  89. 
Hale,  C.  J.  gave  judgment  for  his  patent ;  but  on  die  26th 
of  May,  1675,  that  judgment  was  reversed  in  the  House 
of  Lords,  though  the  then  Lord  Angtesea,  who  was  a  man 
of  great  abilities,  and  well  versed  in  the  law,  proposed  to 
refer  the  question  to  all  the  judges  of  England,  but  was 
outvoted,  and  thereupon  entered  hb  protest  without  any 
reasons,  according  to  the  practice  of  those  times,  as  ap- 
pears by  the  journals  of  the  Hotase  ofjjords,  which  I  have 
had  searched. 


The  prerogative  right  of  the  crown  is  not  in  monopcdizing 
the  art  of  printing ;  but  it  claims  a  copyright  of  all  acts 
of  statCf  as  acts  of  parliament,  proclamations,  orders  of 
council,  &c.  as  having  the  executive  part  of  government 

Besides  which  general  ground^  the  crown  has  a  right- 
to  some  copies  from  expense.    Thus  Gnfftou'a  great 


£.B. 
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1798.  (tf  clfumiiig  a  prerogative  over  tbe  press.  Thempftfiutfiir 
^'"^^  was  introduced  by  die  act  for  uoiformitj  in  religion,  and 
ASKsl     ^^  borrowed^  from  the  Inquisition,  where   the  same 

,-  /^' '.       method  is  used  to  check  pnblicatiosa. 
University 

of 
Cambridge*  There  is  but  one  instance  of  a  prohibition  from  print- 
ing any  book  previous  to  JET.  8's  grant  to  the  university, 
anno  1533,  and  that  was  m  1526,  and  ia  mentioned  in 
Four's  Book  of  Martyn^  400;  and  that  was  plainly 
founded  on  the  statute  of  d  H«  4.  c*  17.  for  suppresauig 
heresies,  and  UQt  upon  the  king's  prerogative. 

About  sev«n  years  after  that  canse  the  grant  to  the 
university,  and  about  five  years  after  that  (16S9)  mi  in» 
junction  isaned,  prohibiting  die  importation  of  books 
from  abroad  without  licence ;  bat  tUs  did  not  relatn  to 
booka  printed  here,  and  wm  pfaunly  made  in  can8e<|ocDce 
of  the  atatnte  %5  H.S.C.  15.  «mte  158^ 

By  3  &  4  £d.  6v  superstitious  booka  and  imngea  an 
abdisbedf  and  in  1555^  whkh  was  S  &  $  Fib.  &  M^tr^ 
a  proclamation  issued  against  importing  heretical  books, 
as  they  dien  termed  all  the  writings  of  the  reformers : 
but  this  was  founded  on  2  JK  4.  c  17.  for  suppressiiig 
heresies,  and  not  on  the  king's  prerogative. 


in  dM  nest  year,  JM6,  was  Ae  first  charter  to  Ae 
Slalientcs*  Company,  requiring  all  pisnlers  to  be  of  that 
company.  TUs  was  m  the  last  year  of  P.  K  M.,  and 
twenty  years  after  the  grant  to  the  university. 

In  1558  (1  Elm.)  dmt  charter  is  ralifiedL  In  1M9 
there  was  a  proclamation  against  hereticd  booka;  and  in 
that  year  was  the  first  regulation  requiring  printers  to 
take  a  ficence,  with  provisions  and  ugunetions  as  to  the 
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tbey  were  printed  by  the  king's  printeri  which  shewM^ 
ihat  the  crown  dmimed  this  copyright  very  early;  and 
Btrkley,  who  ttyles  himself  printer  to  if,  7.  8c  8,,  from 
1£03  to  1523,  is  called  impressor  noiter.  These  grants^ 
Univeriity  then,  could  not  be  intended  of  an  eKclusive  nature^  m 
Cambridge,    appears  from  civil,  and  literary  hbtory*  , 


Basket 

agi. 


K.B, 


This  copyright  being  asserted,  difers  learned  meu^  of 
both  universities^  about  1531,  and  particiilarly  in  1533, 
advised  an  application  to  the  king  for  a  grant;  and 
GrqfiQn^  wfao  was  a  zealous  friend  to  the  reformation^ 
began  a  translation  of  the  Bible  into  English,  under  the 
protection  of  Francis  the  First,  the  French  king,  but  waa 
restrained,  by  proclamation,  till  a  translation  \vu$  settled ; 
and  accordingly  in  1540^  he  is  intrusted  to  print  the  great 
folio  English  Bible,  but  was  deprived  by  Queen  Mary. 
Rjf.  Fad,  voL  14,  p.  766. 

The  like  copyri^t  was  claimed  to  LaU^b  Grammsri 
recommended  to  be  used  in  all  schools,  they  being  then 
subject  to  the  ordinary's  visitation,  vid^  War^s  Preface  to 
his  late  edition  of  Lilly's  Grammar^  printed  in  1154* 

It  is  plain,  theni  that  the  crown  had  no  prerogative^ 
but  a  copyright  to  law-books,  and  Bibles* 

I  come  down  to  the  second  general  4}ueation|  which  I 
shall  divide,  and  consider  it, 

1 .  Upon  a  construction  of  the  patent,  2S  JTl  8«  to  the 
unii^ersity,  and  the  several  patents  to  the  king's  printersy 
down  to  3  Car,  l$U 


2*  Upon  that^  and  the  snbsei|uent  patents. 

The  patent  to  the  university  by  H*  8.  is  general^  cnmes 
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of 


mtin  under  bit  general  power  as  C.  J.  So  of  a  particular 
patent  to  the  great  seal  to  Wve  jurisdiction  as  to  redeem* 
ing  mortgages,  because  that  is  a  power  annexed  to  the 
offite ;  but  it  is  contrary  of  ministerial  offices,  ex.  gr. 
The  office  of  clerk  of  the  crown  in  chancery,  is  an  ancient 
Cambridge*  office  by  prescription,  yet  Jac»  1.  granted  away  firom  it 
^^^P'^^  the  province  of  granting  licences  of  alienation,  and  it 
continued  from  that  time  a  separate  office  till  the  aboli- 
tion of  the  court  of  wards.  The  clerk  of  die  patents  was 
also  severed  in  like  manner  from  that  office,  and  so  re- 
mains to  this  day.  So  this  being,  at  most,  a  ministerial 
office,  the  king  may  name  as  many  printers  as  he  thinks 
fit 


And  to  his  bang  an  officer  in  the  room  of  the  ancient 
transcribers  of  the  statutes,  it  is,  in  fact,  no  sucb^  thin^ 
but  the  records  of  parliament  are  made  up  exactly  as 
they  were  before  printing  was  introduced;  and  of  mere 
private  acts  the  printed  copy  is  no  evidence^  but  an  ex- 
amined copy  from  the  roll;  and  the  case  before  Lord 
Hardwicke  was  of  z  public  act  not  printed  in  the  statute- 
book  ;  and  the  reason  the  printed  act  was  allowed  was, 
because,  being  a  public  acif  the  judges  are  supposed  to 
be  acquainted  with  it,  and  know  firom  memory  whether  it 
be  true  or  not 


As  to  Mr.  Chambers^s  definition  of  the  word  Kber,  to 
^ew  that  acts  of  parliament  are  not  books.  It  appears, 
by  Plif^s  Natural  History,  that  liber  is  the  inner  bark 
of  a  treey  which  then  answering  the  end  of  paper,  several 
of  them  rolled  up  together  became  a  volume,  and  so 
Kber  and  volumen  are  the  same ;  and,  if  so,  die  statutes 
may  well  be  called  books,  and  the  right  of  printing  them 
pass  by  the  words  amnes  et  omnimodos  liiroi. 
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1758.        Bro»  Patent  PL  65.    Grant  to  a  felon  shall  not  amount 
l^''^'^       to  a  pardon  by  implication.     5  Rep.  66,  a. 

3.  If  it  be  doubtful  which  is  intended  to  pass,  it  is  void, 


agt. 

University 

^f  12  Rep.  86. ;  therefore,  if  for  no  certain  estate,  nothing, 

Cambridge,  not  even  an  estate  at  will,  shall  pass.    Davis,  45.  a. 


K.B. 


But  there  is  a  wide  difference  between  these  cases,  and 
where  the  general  words  comprehend  two  different  things, 
one  of  which  the  king  might  grant,  and  the  other  not,  for 
then  it  shall  pass  what  he  had  the  power  to  grant 

It  was  argued,  1  st.  That  the  king  had  the  general  power 
over  printing.  2dly,  That  he  had  an  absolute  copyright 
over  the  statutes ;  but,  I  contend,  he  had  only  the  latter ; 
and,  therefore,  as  the  general  words  would  comprehend 
both,  the  latter  must  necessarily  pass,  that  the  grant  may 
take  effect;  for  the  king  shall  not  be  intended  to  have 
designed  to  make  a  void  grant  8  Co.  56.  167.  2  Inst 
496,  7. 

This  reasoning  is  strengthened  by  the  act  1 3  Eliz.  c.  229., 
wliich  declares  that  the  patent  of  H.  8.  shall  stand,  and 
be  in  force  according  to  the  true  meaning,  &c. 

As  to  the  question  upon  the  patent  of  Car.  I.  in  July, 
to  the  Barkers,  and  the  patent  in  the  Feb.  following  to 
the  university. 

The  patent  to  the  Barkers  alarmed  the  university,  who 
applied  to  the  crown,  whereupon  the  king  not  only  con- 
firms their  privileges,  but  further  grants  (and  there  are 
words  both  of  confirmation  and  original  grant)  that  they 
may  print  all,  or  any  of  the  books  mentioned  in  the  patents 
H.  8.  Etix.  oxJac.  1.  to  the  king's  printer;  and  this 


r. 
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being  the  sense'  of  the  crown,  is  binding  to  the  crown;        1758. 
and,  therefore,  if  diere  was  an  exclusive  grant  to  the 
Barkers,  it  was  only  for  their  lives,  and,  by  consequence, 
determined  10  Jifn.  1679,  and  then  the  grant  to  the  uni- 
versity would  take  effect  as  a  reversionary  grant  come 
into  possession,  and  might  be  pleaded,  as  well  as  an  Cambridge, 
original  grant,  as  a  confirmation,  the  grantees  having      '^'.h^ 
accepted  it  as  such,  and,  therefore,  it  may  enure  as  an 
original  grant. 


Basket 
agt. 

Univerrity 
of 


Though  the  Barkers  could  not  be  prejudiced  by  it,  yet, 
when  their  interest  determined^  it  took  full  effect.  That 
it  was  good  to  pass  such  reversionary  interest,  I  rely  on 
Lord  Chandos's  case,  6  Co.  56. 

Here  the  king  is  not  deceived,  he  is  fully  apprized  of 
the  matter,  and  thinks  he  has  a  power  to  grant  a  con- 
current right  to  different  persons  in  possession;  but  if  it 
proves  that  he  has  not,  then  he  that  has  the  absolute  grant, 
shall  take  it  as  a  reversion  expectant  on  the  determination 
of  the  particular  interest,  and  the  king  is  not  deceived^ 
because  he  intended  to  pass  the  whole  interest. 


No  doubt,  the  king  is  not  restrained  to  any  particular 
mode  or  manner  of  granting,  as  bishops,  &c.  are.  Shaw, 
P.  C.  the  case  of  the  master  of  the  King's  Bench  office. 

3.  As  to  the  head  of  usage. 

Ai^uments  dravm  from  hence,  have  the  greatest  weight 
in  construction  of  charters,  insomuch  diat  the  king  himself 
is  bound  by  it  2  Ro.  Abr.  Frerog.  195.  §  £.  the  case 
of  the  Bishop  of  Winchester  (the  kmg's  abnoner),  and 
Walker,  lessee  of  the  city  of  London. 

'   VOL.  11.  £  B 
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How  has  the  usage  stood  ia  this  case?  Have  the  king's 
printers  ex<;luded  all  othera  from  printing  statutes  i  Hi- 
story informs  us  of  the  contrary ;  nay,  the  statutes  them* 
selves  are  now  to  be  purchased,  particularly  19  H.  7« 
printed  by  Berkley ^  the  king's  printer,  Wynken  de  fVorde, 
Cambridge,  and  two  or  three  others.  So,  in  155$,  they  were  prioled 
"^'^  by  Grafton^  though  Berkley  was  then  alive,  and  GraftotiM 
patent  did  not  take  place  till  Berkleys  death.  So,  in 
latter  times,  the  law  patentees  have  exercised  a  concurrent 
right.  In  1636,  the  statutes  were  printed  by  the  assignees 
of  Moor:  so  in  16G7»  ^ytbe  assignees  oi  AtkynSp  and  the 
king's  printer  not  named,  Keble's  edition  has  the  assignees 
of  Sayer,  joined  with  the  king^s  printer,  and  so  has  the  late 
edJtioD, 


As  to  the  university  printing  law  books.  In  1605, 
Jakn  Legat  printed  Doctor  Cawetn  Institutes,  and  the 
right '  was  not  disputed ;  and  had  the  university  printed 
Rollers  Abridgment,  as  the  Stationers'  Company  did^  they 
would  have  shewn  a  much  better  tide. 

Their  right  to  print  bibles  is  not  disputed;  and»  if  the 
general  words  are  sufBcictu  to  pass  the  king^s  copyright 
aa  to  tfaemi  why  not  as  to  others  i 

But  it  is  fouiidi  they  have  all  along  printed  the  Act  of 
Umforraity  at  the  beginning  of  the  Common  Prayer  book, 
and  that  alone  ia  sufficient  to  establish  the  usage ;  for^  if 
they  have  a  right  to  print  one,  ihey  have  the  same  to  all* 
But  the  argument  is  much  stronger  in  the  case  of  abridg- 
ments, as  this  15^  which  require  labour,  and  the  leamiof, 
and  judgment  of  an  author^  and,  therefore,  Mr.  C^mj^fi's 
reasoning  is  not  applicable  to  them^ 


To  conclude.     As  to  the  inconvenience   the   public 
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17^8.        to  say,  that  the  prince  intended  in  the  same  year  to  grant 
^  ^"^^         the  same  thing  to  one,  that  he  had  before  granted  solely 
to  another. 

Univewity  Lord  Mansfield,  C.  3. 

Cambridge.       The  case  has  been  exceedingly  well  aigued,  and  the 
'"^'^'^^     subject  quite  exhausted,  and,*  therefore/  there  needs' be  no 
further  argument. 

The  question  is  placed  in  as  clear  a  light  as  possible, 
and  we  are  obliged  to  the  gentlemen  for  the '  pains  they 
have  taken. 

What  power  the  crown  had  assumed,  in  fact,  at  the  time 
of  the  grant  by  ff.  8.  to  the  university,  is  very  material  as 
to  the  construction  of  those  patents ;  whether  to  operate 
as  to  the  general  right  of  printing,  or  only  with  respect  to 
the  king's  copyrights,  because  we  must  presume  the  crown 
intended  to  grant  what  they  had,  or,  in  fact,  asstimed  a 
right  oven 

Mr.  Comyn  admits,  that,  by  the  words  omnes,  et  omni" 
modos,  libros,  the  university  have  the  right  of  printing 
bibles,  and  common  prayer  books ;  and  the  whole  of  the 
distinction  between  these  and  the  statutes  is,  that  the 
latter  are  not  to  be  considered  as  books. 

In  a  few  days  afterwards  the  judges  certified  their 
opinion  as  follows,  vix. 


Having  heard  counsel  on  bodi  sides,  and 
sidered  of  this  case,  we  are  of  opinion^  that 
during  the  term  granted  by  the  letters  patent 
dated  13  of  Oct.  in  the  12th  year  of  the  rdgn 
of  Oaten  Anne,  the  plaintiffs  are  entitled  lo  the 
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right  of  printing  acts  of  parliament^  and  abridg-        1728. 
ments  of  acts  of  parliament^  exclusive  of  all     ■n*^'^ 
other  persons  not  autliorized  to  print  the  same 
by  prior  grants  from  the  crown.  University 

of 
But  we  think,  that  by  virtue  of  the  letters  patent,  Cambridge, 
bearing  date  the  20lh  day  of  Jidtf,  in  the  26th     ^'^P''^^ 
year  of  the  reign  of  King  Henry  VIIL,  and 
the  letters  patent  bearing  date  the  6th  day  of 
February,  in  the  3rd  year  of  the  reign  of  King 
Charles  I.,  the  chancellor,  masters,  and  scholars, 
of  the  University  of  Cambridge,  are  intrusted 
with  a  concurrent  authority  to  print  acts  of 
pwliament,  and  abridgments  of  acts  of  parlia- 
ment, within  the  said  university,  upon  the  terms 
in  the  said  letters  patent. 

Mansfield. 
T.  Denison. 
M.  Foster. 

E.  WiLMOT. 

24th  Nov.  1758. 


The  KING  agt.  GOALER  of  IPSWICH. K.  B. 


This^  was  an  application  for  an  information  against 
the  goaler  of  Ipswichy  for  a  supposed  misbehaviour  in 
the  .execution  of  his  office.  The  affidavits  on  which  the 
rule  was  granted,  were  sworn  before  the  attorney  for  the 
prosecution.  Mr.  Whitaker  now,  on  shewing  cause, 
objected  to  the  reading  those  affidavits  on  that  ground. 
Mr.  WUUi,  e  con/.,  would  have  dbtinguished  between 


Affidavits 
upon  which 
an  informa- 
tion is  ap- 
plied may  not 
be  sworn  be- 
fore the  at- 
torney in  the 
prosecution. 
HiLT.  32G. 
2.  1759. 
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1759*  affi<lavit8  made  on  the  original  motion  (as  iu  this  case), 

^-v*'  and  affidavits  made  after  there  was  a  cause  in  court. 
The  King 

°  '  Sed  per  cur.    The  reason  is  the  same  in  both  cases, 

loswich  *°^  ^^®  affidavits  cannot  be  read.     And  the  C.  J.  said,  it 

y^mm  y  ^/  was  considered  as  a  misdemeanor  in  an  attorney  to  take 

K.  B.  affidavits  in  a  cause  which  he  is  employed  in. 

Rule  discharged. 


LAMEGO  agt.  GOLD. K.  B. 

A  bargain  to  Assumpsit,  in  consideration  of  two  guineas,  to  pay  the 
take  P^^f^J^^  plaintiff  twenty  guineas,  on  the  death  of  defendant's  wife. 
tingency  not  On  non-assumpsit,  there  was  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court,  on  a  case  which  stated 
that  the  defendant's  wife,  was  then  70  years  of  age,  and  is 
since  dead. 


usurious. 
2  Burr.  S.C 


Mr.  Gascoigne^  pro  quer.,  argued,  that  the  agreement 
was  not  usurious,  as  it  was  impossible  to  aay  when  the 
woman  would  die. 

The  court  broke  in  upon  the  argument,  and  said.  The 
case  does  not  state  this  to  be  an  usurious  contract,  there- 
fore the  court  cannot  intend  it  to  be  so ;  it  may  be  only  a 
foolish  l^rgain.  If  one  person,  in  consideration  of  a  sum 
of  money,  promises  to  pay  another  a  much  larger  sum  in 
case  there  is  not  a  girth  round  the  horse  at  Charing<rasSp 
and  this  is  done  colourably,  when  both  know  how  the  fad 
isj  it  may,  to  be  sure,  be  usury,  otherwise  only  a  fbolisk 
bargain. 

Postea  to  be  deUvered  to  the  plaintift 


n 
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that  mcMTiiiiig  a  prize  ^f  £500,  and  it  was  held* 
io  chancery,  to  belong  to  die  creditors,  and  not. 
to  the  bankrupt. 


A  particular 
summons  of 
a  corporation 
assembly 
held  requi- 
site in  order 
to  amove  a 
member; 
and  bank- 
ruptcy no 
cause  for  the 
amotion  of  a 
common 
councilman. 
a  Burr.  723. 
8.C. 


The  KING  agt.  Mayor,  Bailiflb,  and  Common  Council, 
of  the  Corporation  of  LIVERPOOL. K.  B. 

This  matter  came  before  the  court,  on  a  return  to  a 
mandamus,  to  restore  Joseph  Clegg  to  die  office  of 
common  councilman  for  the  borough  of  Liverpool,  from 
which  he  had  been  removed. 

The  return  stated  the  constitution  of  the  borough,  and 
the  charters  of  incorporation,  8cc. ;  and  that  there  Mfas  a 
power  in  a  select  body,  viz.  the  mayor,  bailiffs,  and  com- 
mon council  (which  consisted  of  41  members),  to  amove 
for  a  just  and  reasonable  cause. 

It  further  stated,  that  the  corporation  was  seised  of  a 
large  real  estate,  viz.  £2000  per  anmdm,  and  of  a  con- 
siderable personal  estate. 

That  the  office  of  common  councilman  is  an  office  of 
great  trust,  in  contronling  the  revenues  of  the  corpora- 
tion estate,  and  in  appointing  officers  for  the  purpose  of 
receiving  the  rents,  Sux 

That  Clegg  was  a  trader,  and  became  a  bankrupt,  and 
a  commission  issued,  to  which  he  paid  obedience,  and 
had  not,  at  the  time  of  his  amoval,  obtained  his  certificate. 
That  be  thereby  became  incapable  of  executing  his  said 
office.    That  afterwards,  viz.  I  Feb.  1758,  the. mayor, 


^' 
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ifhg.       io  order  Ant  nothing  may  be  done  by  a  cabal  fcf  want 

^^>*^        of  aumbers  atteodiw ;  and  alsofor  this  additioDal reaaoiL 

The  Kino  •  • 

that  the  members  may  have  an  opportunity  to  consider 

^     ^*  .      the  question  to  be  agitated,  and  prepare  themselves  to 

^^f  debate  it  with  more  propriety. 

liverpool. 
Vji-^-i^^         If  I.aoiright  m  this,  the  return  is  insufficient  in  this 

K.  B.       r^pect;  for  it  oviy  states  that  on  1  Feb.  1758,  ^p  mem^ 

b^n  pf  the  commofi  poiinqil  in  due  manner  me^  and  the 

assembly  was  duly  kdd.    Now  this  does  not  import 

nefC'WfMrily  the  facts  reqi^isite  to  constitute  a  due  meeting, 

but  is  only  a  conclusion,  >yhich  is  not  sufficient  in  returns 

to  a  mandamusy  where  the  greatest  strictness  is  required, 

as  appears  by  many  books.    1  Shon^.  282.  Re^  v^  JEoaiis. 

So  in  the  cases  of  convictions  on  the  game  laws.     So  in 

ibe  ci^e  of  Kitig  v.  Qhqpman  for  robbing  w  (prcbard.   So 

even  in  indictnientSi  f  Mod.  94*  6, 

2.  The  proceedings  were  irregdar  for  removing  Mr. 
Clegg  without  summoniDg  him,  and  his  appearance  does 
not  cure  that  defect.  4  Mod.  37.  Where  the  charge 
only  concerns  a  person  in  his  natural  capacity,  his  vo- 
luntary appearance  may  be  sufficient,  but  it  is  otherwise 
with  respect  to  his  corporate  capacity ;  because  the  whole 
corporation  have  a  right  to  the  service  of,  and  have  an 
interest  in^  each  member. 

It,  indeed,  required  a  very  legal  understanding  in  Mr. 
Clegg,  to  know  whether  he  was  a  bankrupt,  which  is  a 
matter  of  law;  and  every  one  b  not  a  bankrupt  against 
whom  a  commission  issues. 

The  intermediate  steps  necessary  to  make  him  a  bank- 
rupt are  not  set  out;  it  is  only  generally  alleged,  diat  he 
was  a  trader,  and  became  a  bankrupt,  which  the  oomonoa 
council  are  no  judges  of. 
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determined  nothing  oh  that  point  of  the  case/  bat  held  die 

letorn  bad  for  anoiher  cause,  viz.  it  stated  that  the  party 

kept  himself  locked  up  in  his  house  with  loaded  pistols ; 

but  did  not  state  anj  summons  of  him  to  appear,  or  that 

^^^  he  could  not  be  summoned 

of 


The  Kino 


liiraqiooL 
K.B. 


Mr.  Clayton^  e  contra\ 
t 

As  to  the  1st  objection.  The  return  states,  that  the 
members  in  due.mannier  met,  and  then  and  there  .duly 
held  a  common  council.  The  court  must  therefore  in- 
tend the  meeting  was  a  legal  one,  either  on  the  charter, 
or  prescriptiTe  day,  and  if  so,  no  summons  was  necessary, 
for  aU  the  members  are  bound  in  duty  to  attend,  at  that 
time;. in  case  the  meeting  was  not  duly  convened,  that  Awt 
might  have  been  traversed,  as  was  done  in  the  case.Grcfn 
V.  Mayor  of  Durham,  lately  in  this  court.  I  do  admit,  if 
diey  met  without  summons  on  a  day  which  was  not  their 
charter,  or  prescriptive  day,  it  was  bad.,  Kynaatonv. 
Mayor  of  Salop,  Pasch.  8  G.  2.  Str. 

•  This  is  the  usual  form  of  returns,  and  to  alter  it  would 
be  to  introduce  great  difficulties,  as  it  might  be  said  that 
all  the  members  of  a  great  corporation  must  be  mentioned 
wmimUin:  >  but  here  no  inconvenience,  can  ensue,  as 
th^  facta,  may  be.  traversed. 

As  to  the  2d  objection.  He  was  present  at  the  tiipe: 
he  required  no  further  time  to  answer.  It  is  true  a  per- 
son cannot  be  eonvicled,  if  absent^  withottt  a  summons, 
bulbifhe  app^an,lt  is  otherwise.  2  &tt.4S8.  ia  in^Minl^ 
where  this  difference  is  taken.  .In  convictions  on  the 
.  game  laws,  if  it  is  stated  that  the  party  appeared,  and  was 
heard,  jit  has  been  held  sufficient  though  no  suounons  is 
atMed. 
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This   Cleggf  and   every  other  common   councilman, 

™,L    1^  should  have  had  a  notice :  I  do  not  mean  by  this,  the 

The  King        ^  ^    \  -^        ' 

notice  under  the  2d  obiection,  for  that  I  do  not  meddle 

Corporation  ^*^^' 

of 
Liverpool.        Bagg's  case  b  the  magna  charia  iu  qiatters  of  ibis 


K.  B* 


sort* 


^ 


In  SalL  it  13  held,  I  think^  that  bankruptcy  is  not  i 
sufficient  cause  to  repeal  letters  of  administration. 

A  bankrupt  may  be  a  very  upright  mao,  and  his  not 
having  gained  his  certificate  signifies  nothing ;  he  may  be 
entitled  to  it^  and  yet|  not  have  il,  by  means  of  the  absence^ 
or  unreasonableness  of  his  creditors ;  and  they  seem  to 
admit;  that  if  he  obtained  his  certificate^  he  could  not  be 
removed. 

There  is  another  objecliou. 

The  charge,  or  information,  is  not  sufhciently  stated  in 
the  return.     Batfms^s  case. 

Foster^  J* 

The  retiiro  should  have  set  forth,  that  the  meeting  was 
on  a  charter,  or  prescriptive  day,  or  else  a  summons, 
though  I  think  thei/  need  not  sei  Jhrth  tke  special  redsom 
^^ their  meetiifgt  h^caiiBejihen^  nothing  but  that  business 
could  be  transacted.  This,  1  think,  is  as  far  as  it  can  be 
carried. 

2*  i\s  to  the  2d  objection  I  shall  only  say  a  word.  I 
think  it  is  natural  justice  that  a  man  should  have  a  proper 
opportunity  to  make  his  defence ;  and  in  order  for  Uittf 
he  should  have  time  to  reflect^  and  consult  his  frieudi  i 
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A  bankrupt 
sued  on  a 
promise  to 
pay  an  old 
debty  not 
proved  under 
the  commis- 
sion, dis- 
charged on 
common 
baiL 

"2  Burr.  B.C. 
and  see 
Peake'8 
N.P.C.99. 


BAYLEY  agt.  DILLON. K.  B- 

This  was  a  rule  nisi  to  discharge  the  defendant  on 
common  bail.  The  case  was  thus :  On  7  May,  1 75^^  a 
commission  of  bankruptcy  issued  against  the  defendant 

On  SO  August,  his  certificate  was  signed  by  the  com- 
missioners,  and,  in  the  beginning  of  September,  it  was 
allowed  by  the  great  seal.  The  plaintiflf  did  not  prove 
his  debt  under  the  commisMon. 

About  the  end  of  Sept.  1758,  the  defendant  acknow- 
ledged the  balance  of  the  account  to  be  due  to  the 
plaintiff,  and  promised  to  pay  it  when  he  should  be  able. 
Upon  this  the  action  was  brought,  and  the  defendant 
arrested. 


Mr.  Williams  now  shewed  cause  against  the  rule. 

It  was  objected,  by  Mr.  Norionf  that  the  statute 
5  Gee.  2.y  discharges  the  bankrupt  from  all  debts  pre^ 
vious  to  the  bankruptcy ;  but  I  submit,  that  this  debt^  for 
which  the  defendant  in  now  arrestedj  is  a  new  debt.  The 
consideration  for  this  promise  is  good^  and  meritorious, 
being  a  debt  undischarged,  which  the  party  was  bound 
io  conscience  to  pay,  and  a  conscietttious  obligalion  n 
tufEcient  foundation  for  a  legal  promise. 

Upon  llie  statute  of  limitations,  though  the  six  years 
are  elapsed,  yet  if  the  defendant  afterwards  promises  Io 
pay,  it  revives  the  debt  6  Mod*  309,  Prec.  ia  CIianc« 
385. 
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An  action  being  brought  on  this  bond^  and  the  judg- 
ment for  the  plaintifiky  the  defendant  brought  a  writ  of 
error,  but  did  not  put  in  bail  according  to  the  statute 
3  Jac,  1.  c.  8.,  apprehending  this  was  not  a  bond  for 
money  (mly. 

The  plaintiffs  proceeded  to  execution  notwithstanding 
the  writ  of  error,  and  a  rule  having  been  obtained  to  shew 
cause  why  the  execution  should  not  be  set  aside,  and  the 
goods  taken  thereon  restored,  now,  on  shewing  cause, 
the  solo  question  was,  whether  this  was  such  a  bond  as  en- 
titled the  plaintiffs  below  to  require  bail  on  the  writ  of 
error.  The  counsel  for  the  defendant  insisted  it  was  not, 
and  compared  it  to  the  case  of  a  bond  for  performance  of 
covenants,  &c. 

'  Sed  per  cur. — This  is  a  bond  for  payment  of  numey 
only 9  and,  therefore,  is  within  the  letter  of  the  statute,  and 
we  will  not  narrow  the  construction  of  so  useful  a  law  as 
this  is ;  especially  as  writs  of  error  are  generally  used  for 
dejay. 

The  question  is  the  same  here  as  on  every  common 
bond  on  nan  eit  factum^  and  whether  the  money  is  paid 
by  SuUon,  or  Alfred,  makes  no  difference. 

Rule  discharged. 
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An  indict- 
ment on 
which  the 
defendants 
hftd  been 
convicted  by 
submission 
at  a  quarter 
sessions  in 
Wales,  being 
removed 
hither^  a 
procedendo 
granted. 
2  Burr.  8.  C. 


THE  KING  agt.  GW  YN,  Esq.  and  others.^ K.B. 

The  defendants  were  indicted,  at  the  last  "Epiphany 
sessions  for  the  county  of  Brecon,  for  a  common  assault 
They  pleaded  guilty^  but  no  fine  was  imposed  at  that 
sessions. 

The  prosecutor  removed  the  indictment  by  certiorari, 
but  not  the  plea,  and  conviction. 

Mr.  Price  now  moved  for  a  procedendo,  as  this  was  th^ 
case  of  a  common  assault  only,  in  which  the  defendants 
had  pleaded  guilty,  and  as  there  could  be  no  difficulty  in 
the  case. 


Mr.  Hervej/,  e  conf. 

It  is  only  after  convictions  on  the  merits  that  this  court 
will  not  remove  indictments  of  this  kind,  and  the  proceed- 
ings thereon ;  as  in  that  case  the  court  who  have  tried  the 
cause  are  best  judges,  upon  the  evidence  given,  of  the 
nature  of  the  offence;  but  where  the  defendants  plead 
guilty,  as  in  this  case,  this  court  can  have  the  same  means 
of  judging  as  the  court  below.  .  Aud  in  this  particular 
case  our  affidavits  say,  that  the  prosecutor  cannot  expect 
justice  at  the  quarter  sessions,  as  the  defendant,  Gwyn, 
has  a  father,  brother^  aud  two  uncles,  on  the  bench^ 

Meply. 


This  matter  is  now  in  the  same  state  as  an  indictment 
after  conviction  on  a  trial,  and  in  that  case  no  certiorari 
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right,  possessed  himself  of  the  effects  of  Bear/ard.  That 
upon  the  death  of  Soper  and  tur.,  Bear^  who  married  one 
of  the  daughters  of  Bearford,  had  obtained  administration 
dc  bonis  non  of  his  goods  unadministered  by  Soper  and 
ux.     Bear  admitted  he  had  paid  debts  of  James  Soper. 

Soper  libelled  against  Bear,  in  the  court  of  the  Arch- 
deacon of  Totness,  for  intermeddling  with  the  goods  of 
James  Soper. 

And  a  rule  nisi  for  a  prohibition  being  obtained,  Mr. 
Hussey  now  shewed  cause. 

He  admitted,  that  if  Bear  had  only  intermeddled,  by  de- 
taining some  of  the  effects  of  Soper,  an  action  of  trover 
would  have  been  the  proper  method ;  but  as  the  plaintiff 
in  prohibition  intermeddled  generally,  and  as  the  spiritual 
court  had  a  right  to  grant  administration  to  whom  they 
thought  proper,  he  insisted  they  had  a  jurisdiction  to  pu- 
nish Bear  for  interfering;  he  cited  Dyer,  166.  Ro.  Abr, 
818. 

Per  cur.  It  is  a  mere  action  of  trover. 

Rule  for  a  prohibition  made  absolute. 


agt.  SPELMAN. K.  B. 


A  r  11  of  a  ^^^*  Norton  obtained  a  rule  to  shew  cause  why  the 

judgment  plaintiff  should  not  now  be  at  liberty  to  bring  in  a  roll  of 
entered  up  -  ^  judgment,  signed  (in  pursuance  of  a  warrant  of  attorney) 
before^  allowed  to  be  brought  in,  and  docketed,  conditionally. 
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An  appoint- 
ment by  will 
precluded  by 
a  descent  to 
the  ap- 
pointee, as 
heir  of  the 
appointor. 
2  Burr,  and 
1  Bl.  187. 
S.C. ;  and 
see  Feame 
on  Remaind- 
ers, 76. 


HURST  agt.  The  EARL  of  WINCHELSEA. 

K.B. 

This  was  a  case  sent  out  of  Chancery  by  Lord  Hard' 
wicke,  for  the  opinion  of  B.  R.  and  the  case  stated. 

That  Thomas  Herbert^  being  seised  in  fee  of  the  pre- 
mises in  question  (being  <£l400  per  artnum),  and  having 
issue  by  Elizabeth^  his  wife^  one  son,  Thomas  Herbert^ 
did  by  will,  dated  the  Hth  of  October^  1734^  give  and  de- 
vise, in  the  following  words,  viz. 

**  I  give,  and  bequeath,  to  my  dear  wife  Elizabeth,  after 
*'  payment  of  my  just  debts,  all  my  money,  plate,  house- 
**  hold  goods  and  furniture,  wheresoever ;  and  all  my 
*'  goods,  chattels,  aud  personal  estate,  real  or  personal 
'^  whatsoever  and  wheresoever,  that  shall  be  in  my  pos- 
*^  session,  or  I  shall  be  in  any  wise  entitled  to  at  the  time 
**  of  my  decease.  And  I  further  give,  devise,  and  bc- 
*'  queath  to  my  said  wife,  and  her  heirs,  such  part  of  all 
"  my  real  estate  that^I  have  any  power  to  dispose  of  by 
*^  this  my  will :  And  I  further  give,  devise,  and  bequeath 
''  to  my  said  wife,  out  of  the  other  remaining  part  of  my 
''  said  real  estate,  for  her  better  support  and  maintenancei 
**  till  my  son  Thomas  attains  the  age  of  21  years,  the  sum 
*'  of  ^400  per  annum ;  and  my  will  is,  that  the  several 
''  bequests  and  devises  to  my  said  wife  as  aforesaid,  shall 
**  not,  nor  are  intended  to  prejudice  my  said  wife  in  her 
**  thirds,  or  dower,  out  of  my  said  real  estate."  And 
appointed  his  wife  sole  executrix. 

March  15th,  1736,  he  died  seised,  without  revoking,  or 
altering  his  will. 
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29th  Jpril,  (7S9i  Elizabeth,  his  widow^  intermarried        ij^^g^ 
With  John  Powell;  but  previous  to  such  marriage,  she^by         ^-v-^ 
lease  and  release.  24th  and  25th  of  JpriL  1739,  in  con-      ^^^^ 
sideration  of  Ss.  conveyed  the  premises  to  the  use  of  her-  The  Earl  of 
self  in  fee,  till  the  marriage,  then  to  herself  for  life,  and  then  Winchbl- 
to  the  Earl  of  fVinchelsea,  and  Lord  Harcourt^  for  a  term  of    s.^^'    j 
years  since  determined ;  remainder  to  Thomas  Herbert,  her       K.  B. 
son,  for  life ;  remainder  to  trustees  to  support  remainders ; 
remainder  to  his  first  and  other  sons  in  tail ;  remainder  to 
the  heirs  of  his  body ;  *^  and  for  default  of  such  issue,  to  the 
''use  and  behoof  of  such  person  and  persons,  and  for  such 
'*  estate,  intents,  and  purposes,  as  Elizabeth  Herbert  (the 
"  grantor),  should,  whether  covert  or  sole,  and  notwith- 
'^  standing  her  coverture,  by  deed  executed  before  two  wit- 
**  nesses,  or  by  her  last  will,  or  other  writing  purporting  to 
'^  be  her  last  will,  and  executed  before  three  witnesses,  Uuiit 
**  or  appoint;  and,  in  default  of  such  appointment,  to  the 
''  said  Elizabeth  Herbert,  her  heirs  and  assigns  for  ever." 

8th  Julif^  1739,  Elizabeth  Herbert  (then  wife  of  John 
Powell)  died,  leaving  Thomas  Herbert,  her  only  son  and 
beir,  having  first  by  her  'will,  duly  executed  and  attested 
by  three  witnesses,  dated  the  8th  of  Mai/,  1739,  (after 
giving  ^200  to  her  husband,  <£lO  to  her  mother,  and 
some  other  small  legacies)  bequeathed  as  follows:  ^'  I 
''  give  to  my  dearly  beloved  son  Thomas  Herbert,  and  his 
**  heirs  and  assigns  for  ever,  all  my  real  and  personal 
*^  estate,  but  first  subject  to  the  payment  of  all  my  debts, 
"  funeral  expenses,  legacies,  and  servants^  wages,  and  all 
*'  other  debts;  and  I  do  hereby  charge  the  same  there- 
*'  vntfa."  And  appoints  her  said  son,  and  Lord  Harcourt, 
executors. 

2oth  February,  1739,  Thomas  Herbert,  the  son,  died 
an  infant,  and  intestate,  and  without  issue,  leaving  Roger 
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}y5Q,        estate  as  be  would  have  taken  by  descent,  be  shall  be 

W-^  considered  as  taking  by  descent,  and  not  by  purcbase,  the 
UuRST       former  being  bis  better  title,  because  it  tolls  entries,  &c. 

^^  *  &c. :  and  tbis  rule  bolds,  wbether  it  be  devised  subject 
Wi  CHE]>  ^°»  ^"^  wiihout  a  cbarge  legal  or  equitable,  and  %ibether  of 

SEA.  ^  present  estate,  or  a  remainder ;  and  whether  absolute  or 
^^y^^      conditional,  it  being  sufficient  that  the  quality  of  the  estate 

^*  '  is  the  same  as  that  which  he  would  take  by  descent;  but 
where  the  devise  alters  the  quality  of  the  estate,  it  is  other- 
Mise,  tx.  gr.  devise  to  two  daughters  (who  are  testator^s 
co-heiresses)  and  their  heirs,  they  take  as  purcbasors  by  tbe 
will,  because  that  makes  them  joint-tenants,  and  so  alters 
the  quality  of  the  estate  that  would  have  descended  to  them 
as  coparcener's — all  this  is  settled  in  Clark  v.  Smiih,  Stdk, 
241.  and  Litiw.  793.  S.  C.  and  in  Hynd  v.  lAfon^  3  Leon. 
64.  70.  Di/er,  124.  S.  C.  and  in  Cro.  Eliz.  833- 

Therefore  the  charge  will  make  no  alteration* 

3.  Upon  the  deeds,  and  will,  taken  together. 

In  feoffments,  or  other  conveyances  to  the  use  of  a  will, 
there  has  been  a  distinction  taken  between  a  po\^er  to  a 
stranger,  and  to  the  owner;  and,  in  tlie  last  case,  whether 
it  be  to  the  use  of  the  will  generally,  or  to  the  use  of  such 
persons,  and  for  such  estates,  8cc.  as  he  shall  appoint. 

In  the  case  of  a  power  to  a  stranger,  the  estate  must 
pass  by  the  power.  But  where  it  is  a  power  in  tbe  owner, 
and  he.executes  it  by  will  in  favour  of  his  heir  at  law,  the 
heir  is  in  by  descent  of  his  ancient  use,  and  nothing  passes 
as  an  execution  of  the  power ;  but  where  he  executes  it  in 
favour  of  a  stranger,  nothing  can  pass  but  under  the  power. 

This  doctrine  is  illustrated  in  Sir  Ed.  Cler^^  case, 
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1759.        the  woids  of  this  deed  in  the  surrender;  it  would  theo 
,^"^^         be  exactly  the  case  of  Clark  v.  Smith,  in  1  Lutw. 

ogt. 

The  Earl  of      When  this  matter  was  argued  in  Chan,,  it  was  objected 

WlNCH^lr-   that  this  case  di£Eered  from  those  of  copyholds ;  for  that 

^EA^  ^     the  use  in  this  case  must  arise  out  of  the  estate  in  the 

^k/bT^      trustees^  and  so  the  appointee  be  in  of  a  new  use  as  ap- 

pointee^  and  not  as  heir. 

To  this  I  answer — ^The  old  use  resulted  to  Eliz.  and 
she  had  a  right  to  dispose  of  it  as  a  remnant  of  her  ancient 
use^  and  might  have  given  it  by  will  to  a  stranger;  hut 
not  having  done  so,  it  ia  descended  to  her  heir.  Had  the 
will  given  it  to  a  stranger,  or  had  the  limitation  been  to  a 
stranger  in  default  of  appointment;  in  either  of  tlioie 
cases  the  wilt  would  have  operated,  and  the  use  have  been 
considered  as  resting  in  the  trustees^  to  be  called  out  to 
support  the  springing  uses  when  they  arise.  611  tj  aa  the 
case  here  is^  the  heir  does  not  want  the  assistance  of  the 
appointment. 

Another  objection  was  made — lliat  the  will  is  to  be 
considered  as  part  of  the  deed,  as  if  copied  into  it- 
Ana  wen — iBt,  The  case  of  copyholds  is  tlie  same*— 
2d^  It  is  a  testamentary  act,  and  not  to  take  effect  till  her 
death^  and  theui  whether  it  be  considered  as  a  deed,  or  a 
will,  makes  no  difference ;  in  either  caae  it  descends,  Sur* 
2  P.  Wms.  258.  (623.)  Broad's  caae,  cited  by  ffoli,  C.J- 
in Baih  V.  Montague. 

Another  objection.— It  shall  be  so  construed,  that  the 
will  may  operate  if  possible. 


K.B. 
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Answer.— The  ease  of  copyholds  is  the  same.    But        1750. 

further,  here  it  has  its  use,  as  it  brings  a  charge  upon  the        "-^^^^ 

estate,  and  for  that  purpose  it  was  necessary,  but  no      "^^st 

further.  «^- 

The  Earl  of 

Suppose  the  son  had  died  b  the  lifetime  of  his  mother,         sea. 
the  devise  would  have  lapsed,  and  the  next  heir  would 
have  taken  by  descent.    So  did  the  sou  here,  and  it  would 
have  been  assets  in  his  hands,  before  the  statute  of  fraudu- 
lent devises. 

To  make  him  take  as  a  purohasar,  you  must  suppose 
him  named  in  the  deed ;  but  no  rule  of  law  warrants  such 
a  fiction,  which  ia  forced  and  unnatural. 

In  the  case  of  the  Duke  of  Marlborough  v.  Lord 
Carlisle,  before  Lord  Hardwicke,  in  November^  1750,  on 
the  will  of  Lord  Sunderland,  vesting  «£30,000  in  trustees, 
with  power  of  appointment  in  latdy  Sunder kmd;  she  being 
^feme  covert,  executed  her  power  of  appointment  as  to 
part  by  will,  or  a  testamentary  instrument  in  the  nature  of 
a  will  in  favour  of  Lady  Morpeth.  Lady  Morpeth  died 
before  her,  and  Lord  Carlisle  claimed  as  representative 
of  Lady  Morpeth,  contending  that  there  was  no  lapse  by 
her  death ;  for  that  the  will  being  only  an  appointment, 
bad  relation  to  Lord  Sunderland's  wHl  that  created  the 
charge,  and  Lady  Sunderland  was  only  the  instrument, 
&c.  and  therefore  Lady  Morpeth  surviving  Lord  Sunder^ 
land,  though  she  died  before  Lady  &,  was  entitled.  But 
Lord  Hardmcke  held,  ^^  Though  it  was  an  execution  of  a 
<*  power,  yet  being  a  testamentary  act  (though  not  strictly  * 
**  a  will)  it  has  all  the  qualities  incident  to  a  will;  and 
''  every  person  taking  under  a  power,  must  take  according 
''  to  the  nature  of  the  instrument  appointing;  and  there- 
^<  fore  the  appointee  dying  before  the  testatrix,  or  appointor 
G  G  2 
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*^  by  will,  it  is  lapsed  and  void."  That  was  a  naked 
authority,  or  is  coupled  with  ^  iaterest,  and  therefore 
stronger. 


WiNCHEL-       ^^  ^"  ^^  ^*  ^^^^^y  ^*  November^  1748,  before  Lord 
SEA.         Hardwicke,  a  like  appointment  was  held  lapsed,  and  the 
instrument  considered  as  testamentary. 


K.B. 


If  this  were  considered  as  incorporated  in  the  deed  that 
reserves  the  power,  yet  it  must  be  taken  according  to  the 
nature  and  operation  of  the  instrument,  which  is  testa- 
mentary, and  with  all  the  properties  and  qualities  incident 
thereto ;  namely,  the  words  are  to  have  the  same  effect  as  in 
a  will,  as  if  to  A.  for  ever;  a  fee  would  pass.  So,  nothing 
would  pass  thereby  till  the  appointor's  death,  which  is  a 
necessary  incident  to  every  testamentary  act.  And  there- 
fore the  limitation  in  the  deed  to  answer  this  must  be.  To 
T.  H.,  and  his  heirs,  if  he  be  living  at  my  deaths  and  so 
would  pass  only  a  contingent  remainder  to  the  son  ex- 
pectant on  her  death.  But  the  limitation  of  a  contingent 
remainder  inter  vivos,  is  very  different  from  that  given  by 
will :  the  former  is  transmissible  and  irrevocable,  the  latter 
ambulatory  and  revocable. 

But,  supposing  she  might  so  have  worded  the  matter, 
did  she  intend  to  do  it?  because  this  being  a  will,  her  in- 
tention is  to  prevail. 


There  are  no  words  tliat  shew  it,  nor  from  which  it  can 
be  inferred;  but  the  direct  contrary.  She  never  refers  to 
*her  power,  but  devises  in  consequence  of  her  right  of 
ownership ;  and  though  she  had  no  power  to  make  a  will 
but  in  consequence  of  the  deed,  yet  her  intention  was  to 
pass  her  estate,  whatever  it  was,  by  the  will;  and  the 
court  can  only  clothe  that  intention  with  proper  words; 
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but  there  is  no  foundation  to  say,  she  intended  he  should  1759- 

take  as  a  stranger  by  purchase,  as  if  named  in  the  limita-  ^ 
tions  in  the  deed :  this  would  be  a  forced  construction. 

The  law  favours,  and  respects,  the  ancient  use,  and  it  is  rp.     ^    ^  ^ 

more  rational  to  construe  this  to  have  been  her  intention;  Winchel- 

and  then  the  heir  took  by  descent,  and  his  maternal  heir  sea. 
is  entitled. 


Mr.  Solicitor-General,  for  the  paternal  heir. 

The  2nd  general  question  is  the  material  one  in  this  case. 

1.  As  to  the  1st  question,  I  admit,  that  I  cannot  rely 
much  on  the  arguments  to  be  offered.  It  is  manifest  the 
testator  did  not  intend  wholly  to  disinherit  his  son. 

By  the  first  clause  in  the  will  only  chattels  real  would 
pass ;  and  as  to  the  other  clause,  the  words  such  party  &c. 
and  the  giving  her  <£400  a  year  out  of  the  other  part  till 
bis  son  attained  21,  prove  to  a  demonstration  he  never 
intended  her  the  whole;  so  saving  her  right  of  dower. 
As  to  the  rent-charge  of  c£400,  this  construction  might  be 
put  upon  it—"  I  give  «£4(X)  per  annum  to  my  m  ife  till  my 
"  son  attains  21,  and  then  I  give  the  same  to  my  son." 

But  although  the  whole  is  absurd,  and  proceeded  upoQ 
a  mistake,  (thinking  part  of  his  estate  to  be  in  settlement, 
though  he  had  barred  it  by  a  common  recovery,  and  limited 
the  fee  to  himself),  yet  I  will  not  labour  this  point,  as  I 
think  it  is  against  me. 

2.  The  deed,  and  will,  must  be  taken  as  one  instrqment, 
as  if  the  will  was  to  all  intents  and  purposes  incorporated 
into  the, deed,  and  then  the  estate  would  pass  by  limita- 


K.B. 
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don,  and  the  wHl,  etiuring,  by  way  of  execution  of  the 
power,  pass  the  estate  to  the  heir  by  purchase. 

2nd  point. 


The  Earl  of 

WlNCHBL- 

8EA.  1  •  Whether  devising'the  estate  to  the  heir  with  a  charge, 

^■^"v^i*^     does  not  break  the  descent  ? 
K.B. 

2.  If  not,  whether  the  acts  done  in  execution  of  the 
power  do  not  pass  the  estate  to  the  heir,  as  a  purchasor, 
which  is  the  most  beneficial  way  for  him ;  because  then 
both  lines  of  heirs  will  be  let  in  to  inherit. 

1.  As  to  the  first  of  these  points,  I  own  I  think  it  is  not 
mamtainable,  though  there  are  authorities  in  the  old  boob 
to  that  purpose ;  but  they  were  all  considered  and  answered 
in  Clark  v.  Sndthj  and  by  Lord  C.  J.  Trehy^n  argument 
in  that  case,  grounded  on  sound  reason. 

(C.  J.  That  point  is  clear,  and  was  agreed  in  this  court 
in  1747,  Allen  v.  Heber.) 

2.  This  is  a  question  of  nicety,  and  entirely  new.  It 
must  be  determined  on  the  metaphysics  of  the  law,  viz. 
whether  it  is  to  operate  by  way  of  conveyance  or  by  way 
of  use. 

There  is  seldom  a  question  between  the  two  lines  of 
heirs,  where  the  inclination  to  favour  one  side  holds  so 
strong  as  here ;  because  the  estate  came  firom  the  father's 
side,  and  came  contrary  to  his  intention ;  for  he  plainly 
thought,  that  he  had  not  a  power  to  dispose  of  the  whole 
of  what  he  possessed. 


f     ■* 


456  NOTES  OF  CASES  IN  K.  B.  See. 

1759'  figlit  heirs  in  the  same  deed,  the  heir  always  takes  by  de- 

^^  scent.     Co.  Lit.  22.  b. 

HU&ST 

^^'  I.  As  a  present  use.— ^Suppose  the  limitation  were  to 

-»r  husband  and  wife,  and  after  the  death  of  husband  and 

SEA.  ^ifc>  ^^  ^^^  ^n  >uid  his  heirs ;  this  would  be  a  present  use 
to  the  son. 


K.  B. 


2.  As  a  future  use.--*After  the  death  of  the  coveoantor, 
or  a  stranger,  (in  a  covenant  to  stand  seised),  To  the  son 
and  his  heirs ;  this  is  a  future  use,  and  shall  take  effect 
out  of  the  estate  of  the  covenantor.  So,  if  it  were  by 
feo£fment,  &c.  the  seisin  of  the  feoffee,  &c.  would  spring 
to  serve  the  use  when  it  should  arise,  and  the  event  should 
happen^  - 

• 

3.  As  a  contingent  use. 

To  the  son,  and  his  heirs,  in  case  he  shall  be  living  at  the 
grantor'^s  death.  This  is  a  springing  future  use,  to  arise 
upon  a  contingency,  and  the  scintilla  that  remains  in  the 
grantees  shall  start  at  once  to  serve  it  when  it  arises. 
Fitzg.  452.  In  this  case,  if  the  son  should  live  till  the 
time,  he  would  take  this  contingent  use  by  purchase. 

Upon  this  last  point,  I  insist  the  will  is  to  be  incorpo- 
rated into  the  deed,  and  so  passes  a  contingent  use  to  the 
son,  as  if  the  limitation  had  been  in  the  deed  in  these 
words — **  To  T.  ff.,  and  his  heirs,  if  he  be  living  at  the 
death  of  Eliz." 

This  I  shall  argue  on  principles  of  law,  and  not  on 
particular  authorities  of  cases,  the  stating  of  which  breaks 
the  chain  of  an  argument. 
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IfSg.  But  where  the  estate  passes  bj  transmatation  of  pos- 

«.  sesaion,  the  case  is  very  diiferetitf  as  in  feoffments,  fines. 

HoBST       ,  \     ,  .1  ,         V        - 

J  ease,  end  release,  OLC. :  there,  at  common  law,  the  seism 

The  Far!  of  ^^*  ^"  ^®  grantee  |  and  though  the  statute  has  executed 

WjKGHZL-   ^^  u^^i  y^^  there  is  a  iciniilla  remaining  in  the  grantee  to 

SEA.         support  the  springing  use  when  it  arises.    Here,  I  contend, 

1^  „         is  such  a  conttngent  use  (To  Thoi.  11,^  if  he  he  living  at 

the  death  of  Eiizt)^  and  this  remains  unexecuted  by  the 

statute  till  the  eontingency  happened  by  the  death  of 

Miizabethf  when  it  arose  by  way  of  springing  use^  to  be 

supported  by  thai  scintiila  that  remained  in  the  releateea^ 

There  is  this  further  difference  between  a  covenant  to 
I         stand  seised,  and  a  conveyance  by  transmutation  of  pos- 
session.    The  first  is  no  revocation  of  a  former  will :  so 
if  it  be  with  particular  timitations  to  A.  and  B.  for  their 
'  lives,  with  the  remainder  in  fee  in  the  covenantor;  this 

would  be  only  a  revocation  pro  ianio  of  such  former  wffl*^ 
the  same  as  a  subsequent  will  of  part  would  be :  but  the 
second  is  an  absolute  revocation,  though  the  whole  u^e 
'  results  to  the  grantor,  as  was  solemnly  settled  in  the  case 
of  Lord  Lincoln  V.  Rollg  in  Show^  P,  C»  and  the  reason  is, 
because  in  the  one  case  the  seisin  remains  all  the  white  in 
•  the  covenantor;  in  the  other,  the  old  use  returns,  yet  it  is 

out  of  another  seisin  and  estate. 

If  then  there  is  such  m  seisin  in  the  grantee  as  is  suf- 
ficient to  revoke  a  former  will  of  the  grauEor,  ajbriiori^ 
has  the  grantee  a  seisin  sufficient  to  support  a  new  use 
Ihnited  by  the  grantor,  and  make  it  rest  io  his  own  right 
beir,  if  expressly  named^  as  a  purchasor. 

Objection .-^They  admit  this  would  be  so,  if  the  lioiita- 
tion  was  to  the  heir  (nominaiim)  in  the  deed ;   but  tliat 
the  case  here  ts  different^  being  a  devise  to  the  heir  by  will* 
*  Cro.  Mlh,  72U     Cro,  Cor.  23,  4. 
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The  Earl  of 

WlNCHEL- 
SEA. 

K.B. 


from  it,  must  be  considered  as  incorporated  in  the  deed ; 
and  then  the  limitation  will  stand.  To  T,  H.,  and  his  heirr, 
if  living  at  his  mother's  deaths  because  that  is  a  quality  or 
condition  implied  by  the  nature  of  the  instrument;  therefore 
this  was  a  contingent  remainder  to  Thos,  H.,  the  son. 

The  case  of  the  Duke  of  Marlborough,  which  has  been 
mentioned,  was  diis :  Lord  Sunderland,  by  his  will,  be- 
queathed the  interest  of  <£30,000  to  Lady  Sunderland, 
with  a  power  to  appoint  the  principal.  Lady  Sunder^ 
land  afterwards  married,  and  during  that  coverture  did, 
by  will,  appoint  part  of  that  sum  to  Lady  Morpeth.  Lady 
Morpeth  died  before  Lady  S.  Lord  Carlisle  was  Lady 
Morpeth's  representative,  and  after  Lady  S.'s  death 
claimed  the  money  appointed  to  Lady  Morpeth,  because 
she  being  alive  at  the  death  of  Lord  S.  who  created  the 
power,  though  she  died  before  Lady  S.,  there  could  be 
no  lapse>  because  her  appointment  was  to  be  considered 
as  incorporated  in  the. will  of  Lord  S.  But  Lord  Hard- 
wicke  decreed  the  contVary,  because  the  grantor  having 
given  her  power  to  appoint  by  deed  or  will,  and  she 
having  chosen  to  do  it  by  will,  it  must  partake  of  the 
qualities  incident  to  that  kind  of  instrument,  one  of  which 
is,  that  die  devisee  be  living  at  the  death  of  the  testator. 

This  case,  then,  is  an  authority,  that  what  is  implied 
shall  be  deemed  to  be  incorporated;  and  this  is  agreeable 
to  a  much  older  authority,  Kibbet  v.  Lee,  Hob.  312. 

The  limitation  then  must  be  taken  to  stand  thus,  m. 
'<  To  T.  H,  and  his  heirs,  if  he  be  living  at  the  death  of 
**  Elizabeth^  If  he  survives  her,  and  so  the  contingency 
happens,  he  takes  the  fee  by  purchase.  If  he  dies  before 
her  it  lapses,  and  the  appointment  is  void,  and  then  the 
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resulting  use  passes  to  her  next  heir  by  descent.    But  1759. 

wherever  the  liontation  is  to  the  heir  nomiuatim  by  way  tt"^^ 

of  contingent  remainder,  there  he  takes  as  a  purchasor.  . 

The  Earl  of 

Objection.— To  repel  this,  they  say,  here  is  no  such  Winchel- 

limitation  either  expressed,  or  implied.  ^^a. 


Answer. — ^They  agree,  if  he  died  before  her  it  would 
lapse.  This  proves  that  the  interest  he  was  to  take  was 
contingenty  the  same  as  if  expressed  in  the  limitation. 

The  appointment  ought  to  be  so  construed  as  to  enure 
most  strongly  against  the  appointor,  and  in  favour  of  the 
appointee.  It  is  most  for  the  appointee'^  interest  to  take 
as  a  purchasor,  that  both  lines  of  heirs  may  inherit. 

Mr.  SeweWs  reply. 

I  admit,  if  the  limitation  was  to  T.  H.  in  the  deed, 
either  present,  future,  or  contingent,  he  would  have  taken 
by  purchase:  but  this  is  not  so;  on  the  contrary,  the 
limitation  (in  default  of  appointment)  is  to  her,  and  her 
heirs,  so  that  nothing  remains  in  the  grantee,  but  the 
grantor  is  in  of  her  old  use  and  original  ownership ;  and 
whetlier  it  be  by  covenant  to  stand  seised,  or  by  convey- 
ance and  transmutation  of  possession,  it  makes  no  dif- 
f<n«nce  as  to  this,  whether  it  remains  or  results. 

Had  this  been  an  appointment  in  favour  of  a  stranger, 
it  must  have  operated ;  but  being  to  the  heir,  he  has  no 
need  of  it,  and  as  to  him  it  is  a  nugatory  act  (as  to  passing 
the  estate),  though  in  this  case  it  has  its  use  in  charging 
the  estate  with  debts,  &c. 

This  case  is  not  distinguishable  from  the  copyhold  cases^ 
which  have  not  been  answered. 


K.  B. 
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HUBST 


Lord  MmsfieU,  O.  J. 

This  case  has  been  extremely  well  argued  on  both 

_^^  sidesy  and  die  subject  quite  exhausted,  and  dierefore  no 

The  Earl  of  further  argument  will  be  necessary.    We  will  take  a  Ktde 

WiNCHEL-   time  to  look  into  the  cases,  and  will  dien  certify  our 

^^'    ^    opinions.     But,  for  the  sake  of  the  students,  I  will  just 

K.  B.        br^ak  the  case,  though  I  give  no  opinion. 

The  candour  of  the  gentlemen  who  argued  tfiis  case 
has  caused  Aem  to  make  many  concessions.  1st,  That 
Eliz.  took  the  whole  in  fee.  2dly,  That  die  charging  it 
by  her  will  with  debts,  &c.  does  not  break  the  descent 
Sdly,  That  it  is  an  established  rule  of  law,  diat  where  the 
party,  whether  it  is  by  gift,  limitation,  or  grant,  is  to  take 
the  same  estate  he  had  before,  it  has  no  operation,  but  is 
a  mere  nullity:  ex.  gr.  one  seised  in  fee  grants  to  himself, 
or  reserves  to  himself  by  use  expressed  or  implied,  tdoes 
not  operate  at  i|ll,  it  does  not  change  th^  quality  of  the 
old  use. 

Upon  the  sam^  pnficiple9«  a  devise  to  the  heir  has  no 
operation  ^  it  gives  hioi  what  he  had  before :  it  has  no 
operation,  but  l^ves  it  ^s  before  ;  the  estate  comes  to 
him  simul  et  semel^  by  devise  and  by  descent,  or  rather  it 
descends  first;  af^d  this  not  siiigly  in  favour  of  die  heir; 
but  (as  Mr.  SoUoitpr  has  sfdd)  for  the  9rif.e  of  third  peraoQi^ 
viz*  the  lord  in  respect  of  his  tenure,  and  the  creditor  for 
his  lien,  wtii;h  (befprci  the  at^tute  3  and  4  ^«  and  If. 
against  fraudulent  devises)  yrov\4  ha\r^  be^n  deli^tod  b^d 
the  heir  take^i  by  purcl^ase. 


The  whole  point  in  thb  case  ifi,  whether  in  legal  coit 
struction  T.  If.  is  to  be  supposed  to  have  taken  an  estate 
Iqr  puichase,  vested  in  him  in  the  lifetime  of  hb  modier ,  by 
relation  to  the  deed  of  release,  oi  nodung  till  her  death;  be* 
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delerminatioii  like  that  id  Sir  Edward  Clere^a  case,  which        nsg. 

was  plainly  in  order  to  avoid  the  restraint  upon  land  held         ^^v-' 

by  knight's  service,  of  aliening  only  two-thirds  by  will ;  if 

there  is,  it  oueht  to  be  looked  into  and  considered,  for  it  .^   ^  ' . 

'   \:        r        .  'The  Earl  of 

18  a  question  of  great  consequence.  Winchel- 


After  the  argument  was  gone  through,  the  C.  J.  said 
they  would  certify  their  opinions.  And,  from  what  his 
lordship  then  dropped,  the  court  Seemed  to  continue  in 
opinion,  as  on  the  first  argument,  diat  die  son  took  by 
descent,  and  consequently  the  plaintiff,  the  maternal  heir, 
entitled ;  and  he  relied  much  on  what  was  said  by  Baldwin j 
C.  J.  in  the  Abbot  of  Bur^a  case,  in  Dyer, 

Copy  of  certificate. 

Having  heard  counsel  on  both  sides,  and  considered  of 
this  case,  we  are  of  opinion,  that  the  estate  in  question  in 
this  cause,  passed  by  the  will  of  Thomas  Herbert,  the 
father,  to  the  said  Eliz.  in  fee. 

We  are  also  of  opinion,  that  Thomas  Herbert,  the  son, 
did  not  take  the  estate  from  his  mother  by  purchase,  but 
by  descent;  consequently,  upon  his  death,  it  descended  to 
his  heir  ex  parte  matemd. 

27th  November,  1759.  Mansfield. 

T.  Dbnison. 
M.  Foster. 

I.    E.    WiLMOT. 


1 8th  of  December^  n59»  The  Lord  Keeper  decreed 
in  favour  of  the  maternal  heir,  agreeably  to  the  above  cer- 
tificate, from  which  decree  the  paternal  heir  appealed  to 

VOL.  IX.  H  H 


SEA. 

K.B. 


466  NOTES  OF  CASES  IN  K.  B.  Sec. 

J  ysg.        the  House  of  Lords,  and  cases  were  printed,  and  delivered, 
-^T'^        snd  several  days  fixed  for  its  coming  on ;  but,  being  ad- 
journed from  time  to  time  in  hopes  of  a  compromise,  the 
Th   F  rl    r  P^*^^  ^^  length  came  to  ^n  agreement,  and  the  appeal 
WwcHE^   was  dropped. 

6£A. 

K.  B. 


Easter  T.  ^h^  ^ING  agt.  HERBERT,  et  aL K.  B. 

32  (?, «. 
Information  Mr.  Nohtoj^  now  shewed  cause  agidnst  a  rule  urn 
overe^rs  for  ^^^  ***  information  against  the  defendants  (who  were  over- 
procuring  b  seers  of  the  poor  of  Trinity  parish,  in  Coventry)  for  a 
marnage,  to  conspiracy,  in  procuring  one  Yardiy,  a  cripple,  who  was 
tlement  See  ^  parishioner  of  Great  Harborough,  ib  Leicestershire^  to 
2  Canst,  68.  many  a  young  wench  who  before  belonged  to  Trinity 
parish,  and  Aereby  easing  themselves,  and  burdenbg 
Great  Harboraugh, 


The  officers,  in  their  answer  to  the  charge,  pretended, 
the  match  was  of  the  party^s  own  making,  and  that  diey 
only  attended  to  see  the  ceremony  regularly  performed. 

But  the  court  thought  they  had  not  sufficiendy  excul- 
pated diemselves,  and  held  this  (if  true)  to  be  an  offence 
proper  for  die  animadversion  of  the  cour^  and  therefore 
made  me 

Rule  absolute, 

(The  King  v.  Tarrant,  B.  R.  Trim  7  Geo.  S.  an  in- 
formation  vraa  grantad  in  a  like  case.) 
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four  days  in  the  next  term,  yet^  in  criminal  cases,  the  party 
may  move  in  arrest  of  judgment  any  time  before  judgment 
is  actually  entered ;  but  here  be  insisted,  that  a  four  days 
rule  having  been  given  in  the  crown-office,  at  the  expira- 
tion of  which  rule,  judgment  was  entered  against  the  de- 
fendant quod  capiatuVj  that  diis  was  such  an  entry  of  die 
judgment  (though  the  sentence  of  the  court  was^not  given) 
as  would  prevent  any  motion  in  arrest  of  judgment ;  and 
relied  on  the  case  of  xh^Queen  v.  Darhy^  Salk.  78,  as  in 
point. 


But  the  court  said,  the  defendant  may  move  in  arrest 
of  judgment  any  time  before  sentence,  and  the  awardbg 
a  quod  capiatur  is  only  in  the  nature  of  an  interlocutory 
judgment,  in  order  to  bring  the  defendant  in  to  receive  the 
sentence  of  the  court,  which  is  the  final  judgment. 

Therefore  the  case  stands  to  be  spoken  to  on 
the  merits. 


The  KING  ogL  MAYOR  and  Jurats  of  RYE. 

K.  B. 


A  mandamus       On  a  motion  for  a  mandamus  to  swear  in  a  new  jonit, 

issues  to  ad-   ijjg  court  laid  it  down  as  known  practice,  that,  wben  a 

good  cause'     corporation  officer  is  elected,  a  mandamus  may  be  applied 

shewn.  for,  of  course,  to  swear  him  in.     But  if  the  application  b 

made  on  affidavits,  and  those  affidavits  shew  clearly,  that 

"the  party  was  not  well  elected,  the  court  will  not  then 

grant  the  mandamus,  nor-make  any  rule  for  that  purpose 

•upon  another  application  made  without  affidavits.    But  if 
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the  validity  of  the  election  be  doubtful,  the  MTit  must  go,  2750. 
and  the  matter  be  controverted  on  the  return,  or  otherwise,  ^.^v-nj 
and  the  writ  accordingly  went  in  this  case.  ^     Kino 

Mayor  of 
Rye. 


K.  B. 


The  KING  agt  CHAMBERLAINS  of  WORCES- 
TER.  K.  B. 


An  habeas  corpus  cum  causd  had  issued  to  bring  up  a  On  the  return 

record  of  an  action  commenced  in  the  court  of  Common  ?  *  py-law 

to  a  hoocas 
Pleas  for  the  city  of  Worcester,    The  action  was,  a  plaint  corpus  cum 

entered  in  the  said  city  court  for  £3,  a  penalty  under  a  causd^  Apro- 

by-law,  for  exposing  flesh  to  sale  (by  a  foreign  butcher)  (>j|qqq(  \^ 

in  any  other  place  than  the  common  shambles  erectefl  for  awarded  to 

that  purpose.     By  the  by.law  the  penalty  was  to  the  ^^^  corpora- 
;.  ,.  1      .  ixoiif  London 

chamberiams  to  be  appued  towards  the  support  of  the  excepted. 

almshouses  of  the  city,  and  to  be  recovered  in  the  city  2  Burr.  S.  C. 

court,  and  not  elsewhere. 

A  motion  having  been  made  for  a  procedendo^  that  was 
now  opposed  by  Mr.  Norton,  Mr.  Price',  and  others. 
They  urged  that  the  by-law  was  bad,  in  conflning  the  pro- 
ceedings for  the  penalty  to  the  city  court,  and  excluding, 
by  negative  words,  the  courts  at  Westminster. 

On  the  other  side,  cases  of  procedendos,  in  the  case  of 
the  city  of  London,  were  cited,  and  1  Lev,  14.  6  Mod. 
123.  177.  as  in  point;  in  which,  as  was  contended,  were 
the  like  negative  words  as  here.  (But  this  the  other  side 
denied,  though  the  books  are  so,  for  that  the  by-laws,  on 
which  those  cases  were  founded,  had  been  looked  into,  and 
had  no  surh  negative  words.) 
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1769' 
The  King. 

Chamber-. 

hxfis  of 
Worcester. 

K.  B. 


The  court  gave  no  opinion,  but  seemed  to  think,  1st, 
that  such  negative  words  would  vitiate  a  by-law  even  in 
London. 

2.  The  court  started  a  doubt,  whether  they  ought  to 
enter  into  the  validity  of  this  by-law  in  a  summary  manner, 
and  grant  a  procedendo  in  the  case  of  any  cities  or  bo- 
rough except  London. 

The  matter  was  ordered  to  stand  over  to  have  pre- 
cedents searched,  and  to  be  spoken  to  on  that 
point. 

Accordingly  on  another  day  it  came  on  again,  and  all 
sides  agreed  that  no  case  was  to  be  found  where  a  pro- 
cedendo had  been  granted  on  the  return  of  a  habta$  corpus^ 
except  iu  the  case  of  London.     But 

Serjeant  Ndres^  who  argued  for  the  procedendo,  relied 
on  1  Ro.  Abr.  232.  a^  analogous ;  and  argued,  that  as  no 
case  could  be  found  where  it  had  been  granted,  so  there 
was  none  where  it  bad  been  refused,  and  therefore  con- 
tended it  was  left  open  for  lirgument  upon  the  reason  of 
the  thing.  That  to  compel  corporations  to  proceed  to 
declare  here,  would,  in  effect,  amount  to  a  repeal  of  the 
greatest  part  of  their  by-laws,  where  the  penalty  is  so 
small  that  it  will  not  bear  the  expense  of  suing  in  the 
superior  courts,  and  consequently  every  one  who  removes 
their  proceedings  by  habeas  corpus  will  go  scot  free. 

Mr.  Morion,  on  the  same  side,  urged,  that  in  many 
cases  justice  could  not  be  done  but  in  their  own  courts, 
by  reason  of  many  local  customs,  which  the  common  law 
knows  nothing  of.  As  actions  on  a  concessit  solvere  in 
some,  cities;  so  on  a  verbal  covenoTiif  at  Bristol,    So  a 
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1759. 

The  King 

agt. 
Chamber- 
lains of 
Worcester. 

K.B. 


plies  a  negative,  such  as  calling  a  woman  a  strumpet  in 
London;  covenant  on  a  parol  promise  at  Bristol,  &c. 

Mr.  Norton,  et  al,  contra. 

The  precedents  with  regard  to  customs,  and  customary 
actions,  do  not  apply  to  the  present  case,  which  is  that  of  a 
by-law  creating  a  penalty,  within  time  of  memory,  con- 
cerning the  recovery  of  which  this  court  have  certainly  as 
ample  powers  as  any  inferior  court. 

Lord  Mansfield,  C.  J. 
Whether  on  the  return  of.  a  by-law  upon  an  habeas 
corpus  the  court  can  look  into  it  without  first  putting  the 
corporation  to  declare  upon  it  in  this  court,  is  the  single 
question  ? 

Now,  by  the  course  of  the  court,  there  is  a  known  esta- 
blished method  of  proceeding  here  in  such  cases,  as  muck 
as  there  is  for  declaring  upon  a  latitat:  and  it  is  agreed, 
there  is  not  a  single  instance,  (except  in  London)  where 
the  court  have  looked  into  the  by-law  upon  die  bare  return. 
Here  Littleton^s  rule  applies  stipngly,  that  what  has 
never  been  done  ought  not  to  be  done.  What  was  the 
reason  of  distinguishing  London  from  other  corporations 
is  not  now  material,  it  is  sufficient  that  such  a  distinction 
is  now  clearly  establbhed. 

I  am,  therefore,  clear  in  my  opinion,  that  you  muat  pro- 
ceed to  declare,  and  then  this  court  may  judge  of  (lie 
goodness  of  the  by-law. 

Deniion,  J. 

It  stood  over  only  to  see  if  precedents  could  be  found; 
and  there  being  none,  I  am  sure  I  shall  not  give  my 
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1759. 


Anony- 
mous. 


to  do  in  that  case,  nor  can  vre  grant  an  habeas  corpms  to 
remove  prisoners  of  war.  His  being  a.  native  of  a  natioD 
not  at  war  does  not  alter  the  case,  for  by.  that  rule  many 
French  prisoners  might  be  set  at  liberty,  as  they  have  re» 
giments  of  many  other  kingdoms  in  their  service,  as  Ger- 
mans, Italians,  8ic. 


But,  if  the  case  be  as  this  man  represents  it,  he  will  be 
discharged  upon  application  to  a  Secretary  of  State. 

Vide  Bartoh  HerndricV%  case,  Hil.  2  Geo.  3. 


S.  CL 

The  plaintifif 
in  an  action 
QH  the  riot 
act  is  entitled 
to  costs*  and 
so  in  all  cases 
where  da- 
mages are 
given  by. 
statute,  made 
before  or 
since  the 
statute  of 
Gloucester. 


WHITAM  agt.  HILL,  el  ah C.  B. 

This  was  an  action  brought  against  the  defendants^ 
inhabitants  of  the  hundred  of  upon  the  stat, 

1  Geo.  1.  session  2.  c.  5.  §  6.  the  plaintiff's  house,  Sic. 
having  been  pulled  down.  On  the  trial  the  plaintiff  had 
a  verdict  and  damages^  but  the  protbonatory  (Jones)  had 
a  doubt  whether  he  could  tax  costs  de  iucremenio.  The 
court  was  therefore  moved  for  their  direction  to  tiie  officer 
in  this  matter ;  and  it  having  been  once  ai^gued  before, 
was  now  spoken. to  a  second  time,  by  Seijeant  UewUi, 
and  Serjeant  Poole. 


Seijeant  IlewUt,  p.  quer\ 

The  legislature  have  made  the  statute  of  Eliz.  and  the 
statute  of  hue  and  cry,  their  plan  in  the  law  wkeieon  this 
action  is  brought ;  the  construction  therefore  of  those  sta- 
tutes is  material. 
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construction  put  upon  both.  The  words  used  in  that 
statute  are  the  very  same  as  in  this ;  damages  only  are 
mentioned,  not  a  syllable  said  of  costs.  The  statutes  of 
28  Ed.  1.,  28  Ed.  S.,  7  R.  2.  and  27  Eliz,  which  are  iu 
furtherance  of  the  statute  of  Winion^  mention  nothing  of 
C.  B.  costs;  but  yet  the  uniform  practice  in  actions  of  hue 
and  cry  has  been  to  give  the  plaintiff  costs ;  and  that  must 
have  been  because  costs  were  always  legally  considered 
as  part  of  the  damages.  And  some  of  the  cases  say,  un- 
less costs  were  given  the  statutes  would  be  nugatory. 
That  costs  have  been  given  on  the  statute  of  hue  and  cry, 
appears  by  the  entries  in  several  cases.  2  Saautd.  378. 
Boyle  V.  Hundred  of  Exmiaster,  in  Devonshire,  Trwi. 
2  Geo.  2.  Rot.  1051.  in  C.  B,  Penryn  v.  Hundred  of 
Ossulston,  in  Middlesex,  Michaelmas  Term,  1743,  B.  R. 

The  legislature  also  has  recognised  this  practice  to  be 
lawfuly  as  appears  by  8  Geo.  2.  c.  16.  The  words  there 
are  costs  and  damages  recovered,  &c. 

By  2  Inst  570«  it  appears,  that  before  the  statute  of 
fVinton,  no  action  lay  against  the  hundred ;  therefore  this 
case  is  not  to  be  distinguished  from  those  on  that  statute. 

Costs  have  also  been  given  on  this  very  statute  in  B.  R. 
iu  the  case  of  Wilson  v.  Ross^  2 1  Geo.  2.  in  an  action  for 
pulling  down  a  meeting-house  at  Sheffield,  as  appears  by 
the  record,  though  it  passed  sub  silentio. 

Serjeant  Poole,  e  conf. 

This  is  no  new  point,  but  estabH^hed  as  much  as  any 
iu  the  books,  and  so  considered  in  Westminster  Hall. 

The  distinction  between  double  and  single  damages  is 
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In  qnare  impediij  diere  were  damages  in  some  cases  in 
that  action  before  the  statute  of  Glocesier;  as  where  the 
church  was  not  full.  Therefore  tliat  shews,  that  it  is  not 
the  being  before  or  after  the  statute  of  Gloceiter  merely 
that  causes  the  difference. 

In  the  case  of  actions  for  chasing  out  of  the  hundred 
(which  was  mentioned  on  the  last  argument),  there  is  a 
penalty  besides  the  damages,  therefore  that  is  not  like  this 
case,  but  the  penalty  may  be  considered  as  coming  in  lieu 
of  costs.    3  Lev.  331. 

Lord  C,  J,  miks. 

Delaying  justice  Dtid  denying  justice  are  considered  as 
ihe  same  thing  in  magna  ckarta.  And,  therefore^  as  I 
have  no  doubt  in  this  case,  I  shall  now  give  my  opinion. 

And  I  think  the  plaiiuilf  is  entitled  to  C08tS|  for  four 

reasons. 

1,  By  tlie  words  of  the  statute  of  Glocester, 

2.  By  the  construction  of  the  Vkord,  damages,  iu  ilua 

statute  of  i  Ceo,  I. 

3,  From  the  reasoni  and  intent^  of  the  act 

4.  From  the  resemblance  this  statute  beai^  to  the 

statute  of  hue  and  cry. 

1 .  As  to  the  first,  I  should  have  had  no  doubt,  if  doubU 
had  uot  been  made  by  many  cases ;  for  the  words  of  tbe 
statute  of  Gloctster  are  clear  and  express,  wherever  be  if 
to  recover  damages,  whether  by  precedent  or  subsequent 

^t4MJt«, 
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As  to  PSfifUCB  case!,  it  is  pretty  extrsofdiittfy,  after  wbat 
^Ijord  Coke  has  said  in  2  Inst.  208.  I  do  not  allow  that 
authority,  and  yet  do  not  overrule  it,  because  this  case  is 
distinguishable  from  the  general  dictum  there ;  for  here, 
dt^mages  were  recoverable  for  demolishing  houses,  8ic 
C.  B.  before  diis  statute  1  Geo.  1,  though  not  against  these 
defendants. 

Clive^  J. 
This  is  a  new  case  on  this  particular  statute. 

The  expenitB  litis,  antecedent  to  the  statute  of  Glocester, 
was  never  included  in  damages  in  the  manner  of  costs  de 
incremento. 

The  cases  deny  the  generality  of  the  rule  of  giving  costs 
in  all  cases  where  there  are  damages ;  viz»  waste,  quare 
impedii. 

Fil/old's  case  must,  I  think,  at  this  day,  be  allowed  to 
be  law. 

There  being  a  penalty  given  in  the  statute  against  chasing 
a  distress  out  of  the  hundred,  canhot  alter  the  case ;  so 
•that  that  is  also  an  authority  against  such  general  rule. 

There  is  no  distinction,  I  apprehend,  between  double, 
treble,  or  single  damages.  In  guare  impedii  the  damages 
are  single. 

But  then  this  is  not  a  statute  creative  of  damages,  but 
new  persons  only  are  substituted  against  whom  they  may 
be  recovered,  as  my  Lord  C.  J.  has  very  properly  ob- 
served. 

The  statute  of  hue  and  cry  was  in  the  view  of  the 
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It  teeiDB  reasonaUe^  that  wherever  a  party  has  a  remedy 
.  for  damages,  he  should  have  costs.  But  it  is  said,  this  is 
not  on  new  created  damages.  I  shall  not  controvert  that 
here,  though  I  own  I  do  not  see  the  reason.  But,  with- 
out determining  that  general  point,  this  act  manifestly 
pursues  the  statute  of  hue  and  cry ;  no  dilBference  can  be 
made  between  them.  It  is  said,  the  cases  arising  on  that 
statute  have  passed  sub  silentio.  But  the  currency  of 
those  cases,  never  contradicted,  cannot  be  overthrown  by 
socb  an  argument. 


..^ 


Here  the  party  had  certainly  a  remedy  at  common  hiw. 
This  law  does  not  create  damages  anew,  but  b  only  an 
additional  remedy  for  the  action  to  be  brought  against 
other  objects,  and  a  kind  of  auxiliary  law. 


The  statute  of  B  GetK  2.  recognises^  that  costs  are  rightly 
given  under  the  statute  of  fVmchesier. 

Willes,  C.  J. 

As  my  brodier  Clive  seeoM,  in  part,  to  diffirr  from  me, 
I  will  say  a  word  or  two  to  explain  my  meaning.  As  to 
PilfokTs  case,  I  agree,  if  die  case  was  where  there  were 
no  damages  s9iMt€ined  before,  and  merely  created  by  statute^ 
there  can  be  no  costs.  But  where  there  were  dnnaigcs 
sustained,  though  not  recoverable  till  the  statute  gives  a 
remedy,  it  is  otherwise.  But  I  fancy  there  is  no  statute 
which  does  give  damages  where  none  are  auataiiied:  it 
would  be  unjust 


Prothoootary  to  tax  costs,  as  under  the 
statute  of  hue  and  cry. 

Greeihum  v.  Hundred  of  ThcalCf  B,  K.  Trin.  5  C».  3, 
U  Burr.  172:1,  Cowp,  367. 
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imposing  od  the  court,  and  telling  a  solemn  lie  upon 
record.  If  the  defendant  was  under  any  hardships,  and 
really  bad  not  a  reasonable  time,  by  the  course  of  the 
court,  to  make  his  defence,  he  should  have  l«d  his  case 
Uefore  the  court,  or  a  judge,  by  affidavit,  and  obtained  a 
special  imparlance. 

Mr.  NorioHj  e  cont. 

Defendants  were  in  all  cases,  by  law,  entitled  to  an 
imparlance  to  the  next  term,  and  this  was  not  altered, 
until  a  rule  was  made  about  twenty-five  years  aga  in  this 
court,  by  which  the  defendant  must  appear,  and  plead,  in 
eight  days,  if  the  writ  be  returnable  at  the  second  return, 
which  in  many  cases  is  impossible,  where  the  defendant 
lives  in  a  remote  part  of  the  kingdonf. 

The  rule  of  the  court  is,  that  where  the  paper  book  is 
not  delivered  within  four,  to  eight,  days  after  the  end  of  the 
term,  and  where  it  does  not  contain  a  fact  to  be  tried  at 
the  assizes,  there  the  plaintiff  cannot  call  for  a  return  of 
the  book  till  the  four  first  days  of  the  next  term,  and,  in 
the  mean  time  the  defendant  may  strike  out  his  special 
plea,  and  plead  the  general  issue.  And  though  the  court 
asay  make  an  order  for  the  defendant  to  stand  by  his  plea, 
yet  the  judge,  at  his  chambers,  could  not. 

Therefore  the  plaintiff  was  irregular  in  demanding  a 
return  of  the  paper-book  before  he  was  entitled ;  and,  if 
so,  the  defendant  has  a  right  to  apply  to  set  these  pro- 
ceedings asidei  and  to  alter  his  plea. 

Per  cur\ 

'^Though  the  plaintiff  has  been  regular,  and  proceeded 
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1759.  and  pr«8s«%  in  the  town^ball,  where  they  hed,  tonne, 
morielly,  been  deposited;  that  the  major  ought  only  to 
keep  the  keya^  hot  noew  had  removed  all  to  his  own  home. 

The  court  hesitated,  because  there  was  no  precedent 
of  siich  a  mandamus,  and  as  it  would  not  answer  the  end 
of  the  corporation,  because  the  mayor  might  comply  widi 
the  writ,  and  afterwards  remove  them  again  at  his  plea- 
sure^  therefore  they  granted  a  rule  for  him  to  shew  cause 
why  he  removed  them,  £Cc. 

Mr.  Nofion,  and  Mr.  Harvey,  afterwards  shewed  cause 
for  the  mayor,  who  swore,  that  it  appeared,  bjaevend 
entries  in  the  corporation  books,  that  such  of  them  as 
were  not  in  daily  use,  had  been  kept  by  Ae  mayor  in 
other  places  than  the  town-hall.  That  he  removed  them 
for  fear  the  town  clerk,  and  jurats,  should  secrete  4faem 
from  him,  as  they  had  already  done  one  of  them,  in  order 
to  prevent  his  filling  up  the  vacancy  among  the  jurats;  ia 
doing  which  he  chumed  the  sole  right,  though  the  juraH 
pretend  they  must  join. 

They  also  insisted,  that  the  court  could  not  interpose 
in  this  way,  no  more  than  against  a  steward  of  a  manor, 
&c.  for  removing  court  rolls,  &c.  That  there  was  no 
precedent  of  such  a  rule  as  the  present.  Thai  if  the 
mayor  should  destroy  the  books,  or  make  improper  en- 
tries, 8cc.  they  had  their  remedy  by  information. 

Lord  Mamjield^  C.J. 

This  question  must  be  taken  upon  both  die  affidavits; 
and,  I  am  clear,  there  is  no  foundatbn  for  the  court  to 
interpose  by  rule  in  this  case.  I  will  not  go  into  the  ge- 
neral question,  whether  it  would  be  proper  in  any  case: 
perhaps  uo  precise  precedent  in  point  wotsM  te  necessaiy 
to  induce  us  to  it. 


4ftH 
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Court-rolls  are  only  evidences  of  private  property,  aody 
therefore,  differ  widely  from  public  records,  which  con- 
1  he  King   ^^^  ^^  administration  of  justice. 


To  be  sure  the  officer  must  have  power  to  remove  them 
upon  proper  occasions ;  but  as  I  think,  in  all  cases,  pre* 
vention  is  better  than  punishment,  I  would  recommend 
it  to  the  mayor,  to  replace  the  books,  &c.  as  soon  as  his 
present  apprehensions  are  over. 


K.  B. 


Rule  discharged. 


STRONG  (Ussee  of  WILLIAM  CUMMIN)  agt. 
ROBERT  CUMMIN,  et  aL K.  B. 


A  devise  to  a 
third  brother 
in  case  either 
of  his  elder 
died,  implies 
by  reference, 
under  age; 
that  contin- 
gency not 
having  hap- 
pened, held, 
that  plaintiff 
had  no  claim. 
2  Burr.  S.C. 


Robert  Cummin,  the  father^  being  seised  in  fee,  ac- 
cording to  the  custom  of  the  manor  of  Eastwoodhayy  in 
the  county  of  Southampton,  of  nine  different  estates  by 
nine  several  copies,  on  the  2^i\koi April,  1731, surrendered 
them  to  the  use  of  his  will;  and,  on  the  same  day,  made 
and  executed  his  will,  which  was  written  by  an  exciseman, 
and  most  absurdly  spelled  throughout.  It  first  recited 
his  having  surrendered,  8cci  and  that  thereby  he  had 
power  to  dispose,  &c.  He  then  gives  all  those  his  estates, 
held  by  seven  copies,  .more  or  less,  to  his  eldest  son, 
Robert,  and  his  heirs.  Item,  I  give  to  my  son  Joktt,  all 
that  belong  to  Smart  anci  Picket  lands  (which  are  the 
remaining  two  copies),  and  to  his  heirs,  after  his  mother's 
death.  And,  also,  that  my  son  Robert  shall  pay  to  my 
eldest  daughter  Mary  the  sum  of  <£lOO,  when  she  attains 
tlie  age  of  twenty-one  years,  with  like  to  Esther,  Ann> 
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JUffd  MamfkU,  C  J. 

It  is  plasn,  from  the  phraseology,  and  spellings  of  this 
will,  tiiacit  was  of  the  testator's  own  drawing. 

Tlie  rule  of  constnring  wills  is  this ;  that  no  technical 
form  of  ni'ords  is  necessary  to  convey  the  testator^s  mean- 
ing; and  nothing  can  shew  the  wisdom  of  that  rule  stronger 
than  the  present  case;  but  then^  the  meaning  of  the  testator 
must  be  collected  from  all  the  parts  of  the  will  taken 
together. 

The  court  cannot  make  a  will  for  him,  nor  can  they 
vary  their  construction  on  account  of  events  which  happen 
afterwards,  but  must  consider  it  as  if  the  question  arose 
immediately  on  the  testator^s  death;  so  that  in  (his  case, 
t/oAn^s  dying  afterwards  without  issue,  after  attaining 
twenty'-one,  can  make  no  difference.  And  in  all  cases 
where  courts  have  altered,  rejected,  or  transposed  words, 
it  hath  been  on  this  principle,  that  the  apparent  intent  of 
die  testator  j  expressed  in  his  will,  required  it ;  and,  there- 
fore, Lord  Hardwicke,  in  Cotyton  (or  CotUrihgion)  and 
Settkr,  where  the  limitation  was,  to  the  father  fbr  ninelf • 
dne  years,  aVid  then  to  his  first  and  other  eons  in  tail, 
donsfrued  the  first  lunitation,  as  though  it  hmi  been  to  the 
father  for  ninety-nine  years,  fjfAe  should  so  long  Im,  be- 
cause of  the  strong,  violent,  presumption,  that  such  was 
the  testator's  meamng.  So  where  the  devise  is  to  die  heir 
after  the  testator^s  wife's  decease,  this  gives  her  an  estnte 
for  life,  by  necessary  implication. 

In  the  present  case,  I  had  no  donbt  of  what  was  the 
testator's  intention,  upon  first  reading  the  wtH,  which  isxso 
clear,  diat  no  argument  can  make  it  plainer. 

It  is  not  pretended,  that  Robert,  and  John,  were  bare 
tenants  for  life ;  and,  if  they  were  not,  William  cannot  take 
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by  way  of  remainder.  It  is  plaio  he  was  to  take  upon 
some  coottogency  or  other,  which  the  testator  has  aot 
expressed;  for  that  they  would  both  die,  at  some  age  or 
other,  was  certain.  Whether  he  meant  to  annex  more 
than  one  contingency  to  the  devise  over  to  JVilHam,  is 
not  necessary  to  inquire,  as  he  certainly  intended  one,  viz. 
their  dying  before  twenty*one,  which  not  having  happened^ 
there  is  an  end  of  Williams  title.  That  he  meant  this, 
is  beyond  a  possibility  of  a  doubt.  It  appears  all  bis 
children  were  then  under  age,  and  that  he  had  a  view  to 
that  is  plain;  for  it  is  so  expressed  in  respect  to  the 
younger  children's  portions,  and  clearly  intended  with 
regard  to  Robert ^  zxAJohn;  for  itis  impossible  he  could 
mean,  that  if  Robert  (who  took  an  absolute  estate  in  the 
seven  copies)  lived  to  twenty-one,  and  sold  those  estates, 
and  then  died,  that  William  should,  in  that  case,  have 
John*a  two  copies,  and  John  have  nothing*  But  the 
testator  considered,  that  i£  Robert  died  before  he  was 
twenty-ones  and,  consequently,  before  he  had  power  to 
dispose  of  it,  then  John,  as  his  next  brother,  must  succeed 
to  it;  and  in  that  case  William  was  to  have  Jbhn^B  two' 
cqpies*  So  if  Johu  died  before  twen^-one,  then  BcbeH 
would  have  claimed  as  his  heir,  which  the  testator  intended 
to  prevent^  by  directing  William  to  succeed  Urn  upon 
that  ewwL  The  context  shews,  he  had  this  period  of  their 
attaining  twenty-one  in  view,  for  he  has  expressly  so  di- 
rected  as  to  the  daughters ;  and  then  goes  on.  If  your 
sons,  Robert  or  Join,  die  (plainly  referring  to  the  same 
period)  then,  8cc. 


ir«9. 


K.B. 


Serjt*  Davj/  raised  a  doubt  upon  an  event  which  might 
have  happened,  viz.  the  dying  of  Robert  or  John  under 
twenty-one,  but  leaving  issue.  It  is  sufficient  to  say,  that 
was  not  the  case  here ;  if  it  was,  it  would  deserve  con* 
sideration.   Courts  have  construed  the  words  dying  under 
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Strong 

agt. 
Cummin. 

KB. 


.  twenty- one,  or  without  issue,  to  mean  and  without  issue. 
Here  it  is  sufficient,  that  no  part  of  the  contingency 
happened. 

Therefore  the  pastea  must  be  delivered  to  the 
defendant 


A  replication 
q(  the  condi- 
tion of  a 
bond  broken 
by  non-pay- 
ment of  a 
sum  of 
money,  is  an 
assignment 
of  a  single 
breach;  and 
a  conclusion 
by  an  aver- 
ment proper. 
2  Burr.  S.  C. 


CORNWALLIS  agt  SAVERY. K  B. 

Debt  on  a  bond  in  the  penalty  of  <£l500. 

The  defendant  craves  ojfcr  of  the  condition,  which  recites, 
that  Lord  Carnwallis  had  appointed  one  William  Wilkin' 
son  to  be  agent  to  the  regiment  commanded  by  Edward 
Cornwallis,  esq.;  and  the  condition  was,  if  Wilkinson 
should  duly  pay  and  apply  all  monies  to  be  received  by 
him,  or  his  agents.  Sec  on  account  of  the  said  regiment, 
unto  the  colonel,  and  other  officers,  &c.  as  the  agents  of 
other  regiments  do,  or  ought  to  do;  and  also  account 
yearly,  on  29th  Sept,  with  Lord  Cornvallis,  or  Colonel 
ComwalliSj  touching  his  said  agency,  then  the  bond  to  be 
void.  And  having  set  forth  the  condition,  to  die  effect 
before-mentioned,  he  pleaded  that  W.  7F.,  from  SOth  /V&., 
I752t  to  4th  iVov.,  1754,  continued  agent  of  the  said 
regiment,  and  then  pleads  performance,  in  the  words  of 
the  condition,  as  to  paying  the  money,  and  accounting 
annually. 


Replication  assigns  for  breach,  that  between  1st  July y 
1754,  and  1st  Nov.  in  the  same  year,  W.  W.  received 
several  sums  of  money  of  the  paymaster-general,  amount- 
ing to  ^1400,  on  account  of  the  said  regiment ;  and  that 
great  part  thereof,  viz.  ^1010  45.  was  subsistence  money 
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for  the  colonel,  and  other  officers ;  and  that  the  agents  of        I75g. 


CoRU- 


other  regiments  pay,  or  ought  to  pay,  the  same  accord- 
ingly ;  and  avers,  that  fV.  W.  has  not  paid,  &c.  but  mad^      WALtis 
default,  &c. :  and  concludes  his  replication  with  an  aver-  ^^ 

"*^°^-  SaverV. 


Defendant  demurs,  and  shews  for  cause,  that  the  re- 
plication  is  multifarious,  argumentative,  contains  a  ne- 
gative pregnant,  is  perplexed,  complicated,  double,  and 
informal. 

Mr.  Caldecoty  in  support  of  the  demurrer,  relied  on  the 
distinction  between  debt  for  a  penalty  in  a  bond  and 
covenant;  in  the  first,  any  single  breach  amounts'  to  a 
forfeiture,  and,  therefore,  you  can  assign  only  a  single 
matter  by  way  of  breach ;  but,  in  covenant,  you  may  assign 
as  many  as  you  please,  as  tending  to  enhance  the  damages ; 
and  the  rule  was  strict  as  to  bonds  with  penalties,  that'  before 
the  statute  8  Sc  9  ^-  3.,  where  it  was  merely  for  perform- 
ance of  covenants,  yet  being  with  a  penalty,  only  one 
breach  could  be  assigned ;  but  that  act  permits  the  assign- 
ment of  several  breaches  in  those  cases.     Cro,  Car.  HG. 

Here  it  is  a  bond  with  a  penalty,  and  not  for  perform- 
ance of  covenants,  and,  therefore,  only  one  breach  oiight 
to  be  assigned ;  but  here  are  several  breaches,  tiz.  several 
sums  received  at  several  times,  and  for  the  use  of  several 
persons,  and  not  paying  them  to  the  colonel,  and  dther 
officers,  without  saying  what  are  their  proportions,  or 
what  was  due  to  any  one  of  them.  To  warrant  this  ob- 
jection, he  relied  on  a  note  he  had  (taken  by  Lord  C.  J, 
Reeve),  Easter,  13  Jnn.,  of  the  case  of  Royal  African 
Company  v.  Mason.  Defendant  M'as  an  agent'  of  the 
company,  and  gave  bond  to  account  forj  and  pay,  all 
monies  he  should  receive  from  them.    Defendant  pleaded 
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perfofiMUicey  as  kere,  in  the  words  of  the  conditioD.  Re- 
plksdoB  Mfl^ed  for  bretch,  that  he  bad  received  from 
one  ReifnoldMy  and  of  divert  other  persons,  several  stimsy 
aoKMinliog  to  £6S0,  which  he  had  not  paid,  &c.  And 
upon  a  special  demurrer,  after  three  several  ai^umentsi 
and  great  consideration,  the  court  held  the  replication  bad 
upon  the  above  distinction,  fts  containing  an  assignment 
of  many  breaches* 

They  should  have  replied  the  receipt  of  some  par* 
tictdar  9um  from  the  paymaster. 

He  took  another  exception ;  that  the  replication  con- 
cluded with  an  avermeut,  when  it  should  have  been  to 
the  country;  for  the  plea  concluding  vrith  an  avermenl, 
and  there  being  an  express  affirmative  and  a  negative^  to 
prevent  infinity  of  pleadiugi  an  issue  should  have  been 
taken,  Sur. 

i 

The  court  stopped  Seijt.  Hewiiif  who  was  lo 
have  argued  on  the  other  ^de. 

r      Lord  Mamfi^idf  C.  J, 

Mr.  C&ldecot's  principles  are  right,  and  the  case  he 
cited  may  be  right.  The  rule  is,  (and  a  very  sensible  one 
too)  that  where  the  condition  is  in  the  alternative  to  do 
one  of  two  or  more  things,  there  you  must  assign,  and 
rely  on  one  particular  breach. 

Here  there  is  but  oue  entire  breach  assigned,  by  not 
paying  a  sum  of  money,  which  is  not  the  less  entire  by 
being  made  up  of  several  integral  parts ;  and  the  non- 
payment of  the  whole,  and  not  of  every  unit^  is  the  breach. 
We  all  know  the  colonel  is  answerable  for  the  agent  of 
hia  regiment^  and  this  is  a  bond  to  indemnify  him.     If  be 
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selves  of  it,  for  the  replication  being  of  a  particiilar  fact, 
it  was  proper  to  conclude  with  an  averment.. 

Foster^  and  Wilmoty  Js.,  concurring. 

Judgment  for  the  plaintiff. 


Not  allowed 
to  serve  a 
rule  nisi  for 
an  informa- 
tion on  a 
derk  in 
courti  em- 
ployed 
formerly  by 
the  defend- 
ants. 


ANONYMOUS. K.  B. 

A  RULE  having  been  obtained  to  shew  cause  why  an 
information  should  not  be  granted  against  A.  B.  and  C, 
and  they  having  been  served  with  it,  Mr.  Hussiy  diewed 
cause,  that  the  affidavits  on  which  the  rule  was  obtained 
were  entitled  in  the  cause  Rex  v.  J.  B.  and  C. :  whereas 
they  should  have  no  title. 

Mr.  Norton  y  e  eontt'.,  admitted  this,  and  said,  they  had 
now  amended  their  affidavits  by  striking  out  the  title,  and 
reswearing  them ;  and  as  the  parties  lived  at  so  great  a 
distance  that  there  could  not  be  time  to  serve  them  with 
a  new  rule,  time  enough  to  shew. cause  this  term,  be 
moved,  that  service  on  their  clerk  in  court,  might  be 
deemed  good  service. 

To  which  the  C.  J.  inclined,  and  sud,  it  was  common 
to  make  such  a  rule  where  the  party  absconded,  8ic. 

But  Mr.  Hussey  strongly  opposed  this  as  a  new  and 
dangerous  practice;  for  there  is,  in  fact,  no  cause  in  court, 
nor  any  clerk  in  court  for  the  defendants ;  and  because 
they,  in  a  former  cause,  employed  a  particular  clerk  in 
court,  that  they  must,  therefore,  neyer  employ  any  other, 
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ground,  and  withal  founded  in  perjary,  the  rule  ought  to 
be  discharged  with  coBts^  saying  that  costs  were  diicrst 
tionary  in  this  as  well  as  otber  cases :  and  Judge  FaUa 
remembered  two  precedents  of  rules  for  qu»  mammio 
informations,  which  were  discharged  wiA  costs,  ftom  die 
boroughs  of  Heydon,  and  Wareham.  And  WUmotf  J* 
said,  he  should  have  been  inclined,  in  this  case,  to  have 
made  a  precedent,  if  there  had  been  none. 

Rule  discharged,  with  costs. 


A  quo  war- 
ranto in- 
formation 
issued  for 
holding  an 
annual  office^ 
after  its 
close,  tries  a 
civil  right 


The  KING  agt.  The  ALDERMEN  of  NEW  RAD- 
NOR.  ^K.  B. 

THBax  was  another  rule  agunst  two  other  aldemen 
of  the  same  corporation,  for  exercising'the  office  of  alder- 
man, for  the  year  1754. 

The  defendants  produced  a  rule  nt^i,  which  was  obtained 
agamst  them,  in  1755,  for  the  same  offence,  which,  it 
appeared,  was  afterwards  discharged ;  but  whether  opoa 
the  merits,  or  by  consent,  or  who  was  the  then  prosecutor, 
did  not  appear,  but  it  was  obtained  on  the  same  affida^ 
of  parson  Lewis,  as  the  present. 


But  the  court  thought  this  was  not  a  sufficient  answer, 
as  it  did  not  appear,  that  the  merits  h^d  been  considered 
by  the  court  at  that  time,  nor  that  the  prosecutor  was  tiie 
same; 


But  Judge  Foster  then  started  another  question,  whether 
an  information  could  be  applied  for,  by  a  private  rehtoiii 
for  usurping  an  annual  office  (for  so  is  that  of  an  aldennaB 
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The  King 
agt. 

River 

Douglas 

€x)mpanj. 
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The  commissioners  had  (inter  alia)  impanneled  a  jiuy^ 
and  made  a  decree,  or  order,  awarding  damages  to  Mr. 
Trqffard,  and  Mr.  Hesketh^  for  injuries  which  they  had 
sustained;  and  that  decree  having  been  inrolled  at  the 
sessions,  was  brought  up  hither  by  certiorari;  and  novr 
several  objections  were  made  to  it,  to  prevent  its  being 
filed. 

i.  There  does  not  appear  to  have  been  any  previous 
complaint ;  nor  any  dispute  between  the  under- 
takers, and  the  owners,  and  occupiers ;  dieiefoie 
the  commissioners  had  no  jurisdiction* 

2.  It  does  not  appear,  that  the  parties  had  ten  days? 
notice.   , 

3.  The  complaint  should  have  been  in  writing.  « 

.  4.  The  names  of  the  particular  owners  and  occupiers 
should  have  been  set  forth,  and  a  particular  de- 
scription as  to  what  lands  they  complained  the 
injury  was  done  to.  The  tenants  should  have 
been  named,  that  proper  challenges  might  be 
made  to  the  jury. 

5.  The  commissioners  have  assessed  damages  by 
reason  of  the  towing-paths ;  whereas  they  have  no 
power  to  give  damages  for  them. 

Mr.  Goidd,  and  Mr.  Aspinall,  in  support  of  the  orders. 

I,  2,  and  'J.  The  act  contains  no  particular  directions 
as  to  this  matter ;  and  here  the  parties  have  appeared  by 
themselves,  and  counsel,  and  produced  their  wutnes^es, 
and  the  whole  affair  was  gone  into.     This,  too,  is  die 
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case  of  an  order ^  aod,  therefore^  all  the  prelimioaiy  steps        j 
need  not  be  set  forth ;  but  the  court  will  intend  every 
thing  introductory  to  the  jurisdiction. 

I 

4.  This  is  also  preliminary.    The  parties  acquiesced,      jy^ 

and  made  no  objection.   As  to  the  want  of  an  opportunity    Coc 
of  challenging,  they  should  have  objected  at  the  time,  that 
they  were  apprehensive  they  could  not  have  an  impartial 

jury. 

5.  Towing-paths  are  expressly  mentioned  in  the  first 
clause  of  the  act,  by  which  the  commissioners  have  a  ge« 
neral  power  to  award  damages;  works  for  continuing, 
maintaining,  and  preserving  the  navigation,  include  towing-^ 
paths.  But  though  towing-paths  are  some  of  the  articles 
of  the  complaint,  yet  they  are  not  mentioned  in  the  de- 
creeing part ;  but  damages  are  given  by  reason  of  the 
navigation,  and  of  a  lock  newly  erected. 

*  Mr.  Norton,  and  Mr.  Testes,  e  contr\ 

1  and  3.  A  previous  complaint  is  necessary  from  the 
nature  of  the  thing :  so  a  particular  description  of  the 
grievance,  as  to  person,  place,  &c.  that  the  undertakers 
may  come  prepared  to  answer  it* 

2.  Ten  days'  notice  is  expressly  required,  which  is 
necessary  to  found  their  jurisdiction,  and  is  not  to  be  in* 
tended ;  and  there  is  a  case  in  Sir*  ,  on  the  small 
tythe  act  of  lining  W.  where  a  general  allegation  of  notice 
vas  held  insuflScient 

4.  Without  particularizing  the  lands,  and  the  names 
of  the  owners  and  occupiers,  the  parties  are  deprived  of 
their  challenges  of  the  jury ;  and  ihe  decree  is  so  un- 


l    I 


K.a 


502  NOTES  OF  CASES  IN  K.  B.  &c. 

1759.        certain,  that  it  cannot  be  pleaded,  or  made  use  of  on  a 

^.  "^         second  c<tniplaint  for  the  same  matter. 
TbeKiNQ 

^.  *  5.  This  proceeding  being  upon  the  21st  section  of  the 

Douglas      *^^  ^^^  damages  sustsdned  in  consequence  of  the  nav^ 

Company,    tion,  and  not  on  section  1.  for  a  recompense  for  leave  to 

make  their  cuts,  &c.  through  the  land  of  other  persons; 

the  co/nmissioners  had  no  jurisdiction  as  to  the  towing^ 

paths  for  which  they  have  given  damages. 

Thoiigh'the  order  states  that  aU  parties  appeared  by 
their  counsel,  fcc,  yet  it  is  not  'stated,  that  the  merits 
were  debated  on  both  sides;  and,  in  fact,  they  were  not, 
bot  the  undertakers  excepted  to  die  method  of  proceeding. 

This  court  will  keep  a  stHct  band  over  all  aummary 
inferior  jurisdictions,  and  will  intend  nothing  that  is  ne- 
cessary to  give  them  jmisdiction;  tiiat  where  a  special 
authority  is  given,  it  mqst  be  strictly  pursued,  appears  by 
Rex  V.  Mannings  Trin.  30,  and  SI  Geo.  L,  (1  Burr. 
377.)  and  other  cases. 

JDenison,  J. 
The  court  will  do  what  tiiey  can  to  support  these  kind 
of  orders,  but  can  intend  nothing  that  is  necessary  to  give 
jurisdiction,  but  that  must  be  set  out.  Now  here  their 
jurisdictiod  does  not  take  place,  unless  the  parties  cannot 
agree  among  themselves,  and  have  refused  to  abide  by 
the  mecfiatioo.of  the  commissioners ;  all  this,  therefore,  is 
essential  to  their  jurisdiction,  and  must  be  alleged ;  and 
however  it  may  have  the  appearance  of  defect  in  fom 
only,  is,  in  truth,  matter  of  substance. 

There  are  a  great  many  other  objections  to  this  older, 
in  point  of  substance. 
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1,  A  pardeular  notice  to  the  parties  should  be  al-  1759. 

kffed.  ^^^^ 

^  The  King 

2«  The  complaint,  and  notice,  should  particularly  spe*  n-    ' 

cify  for  what  lands,  and  to  whom  belonging ;  because  this  Douglas 

decree  is  to  be  binding,  and  should  be  so  certain  as  to  be  Company, 
pleaded  to  any  subsequent  complaint 


K.B. 


Lord  Mansfield,  C.  J. 

To  be  Bive  the  court  will,  as  strongly  as  they  can^  lean 
ifpoDst  objections  in  point  of  form  in  these  cases;  but 
all  inferior  judges  must  set  out  enough  in  their  proceed- 
ings to  found  tiieir  jurisdicticm. 

•  Here  the  commissioners  have  •  plainly  proceedediinder 
a  mistake  by  confounding  two  different  clauses  of  the  act; 
the  first  of  which  ordains  a  satisfaction  (once  for  all)  for 
damages  in  taking  away  the  ground  of  private  persons, 
fuad  which  must  be  paid  before  the  undertakers  can  meddle 
with  it.  In  that  case,  therefore,  they  are,  1st,  to  give 
notice  what  particular  lands  they  propose  to  cut,  with 
the- dimensions,  8cc.  0d*  They  are  to  endeavour  to  settle 
the  value  with  the  owners.  9d.  If  that  cannot  be,  the 
commissioners  are  to  mediate  between  them.  4th,  If 
either  of  the  parties  will  not  abide  by  such  mediation, 
or  are  incapable  of  doing  so  by  reason  of  infancy,  Sec, 
then  the  commissioners  are  to  summon  a  jury  to  inquire, 
and  assess  damages.  See. 

The  2d  clause  ordains  a  satisfaction  for  consequential 
damages,  by  overflowing  the  adjoining  lands,  or  obstructs 
ing  mills,  Sec;  and  this*  being  only  a  temporary  satis- 
faction, and  not  a  purchase  of  the  inheritance,  as  the 
odier  is,  the  act  does  not  require  the  same  steps  to  .be 
taken,  but  it  goes  to  a  jury  directly,  and  it  is  plain  they 
-meant  to  proceed  upon  this  clause,  but  that  u  now  de- 
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tef ted  at  the  bar,  because  tbey  have  gma  dai—gea  for 
the  towing-paths,  which  they  have  no  power  to  do  by 
this  clause^  but  that  is  to  be  purchased  according  to  die 
first  clause. 

«  However  willing  we  may  be  to. support  orders  of  this 
kind,  the  present  cannot  be  established. 

Foster,  and  JVilmoi,  Js.,  agreed,  that  the  order  was 
bad  in; substance. .  1st  .Upon  the  first  clause  they  mtwt 
give  notice,  &c.  and  shew  that  the  previous  steps  have 
been  taken.  2d.  Upon  the  second  clause,  they  have  no 
power  to  give  damages  for  the  towing-paths. 

Whereupon  the  return  was  ordered  to  be  filed, 
and  the  decree  reversed. 


The  KING  agt.  The  CORPORATION  of  WIGAN. 


-K.B. 


The  court  The  mayor  of  thb  borough  for  the  current  year  having 

^^' t^  been  ousted  by  a  judgment  founded  on  a  verdict  on  a 

set  of  man-     JM  Warranto  information,  Mr*  Morton  (of  counsel  ^ith 

damuses,  will  Mr,  Norton,  and  Mr.  LuUrell,  who  were  the  prosecutor^ 

oth^^a    '  '"^  intended  to  be  candidates  at  the  next  election  for 

different         members  in  parliament  for  that  borough)  produced  the 

party  for  the  pQ^^^n  and  thereupon  moved  for  one  or  more  writs  of  Man* 

same  purpose  ^         '  «^  ^ 

on  a  mani-     damus  for  electing  another  mayor,  pursuant  to  1 1  Geo.  L 

^i^f  ^  h  °^    ^*  *'  *^^  named  Thursdqjf,  7th  June,  for  the  day  of  dec- 
the  first  Will  ^9^^  ^"^  ^^^  '"'^  ^^  granted  accordingly  as  of  course. . 
be  impro- 
perly executed^  or,  without  laches  in  the  first  applier^  order  a 
second  to  convey  the  writ.    2  Burr,  S.  C. 
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}fS^.       wking  for:  and  as  Mr^Marian  had  obtained  one  set  of 

rpt^Ti^        numdamu$e$,  Mr.  A$i<m  could  not  have  olfaen  widioQl 

shewing  sosoe  laches  in  the  persons  applying  for  the  first, 

CorDoratiDn  ^'  ^^^  ^^^  ground  of  snspicbn  that  they  would  not 

proceed  properly,  and  without  having  first  a  rule  to  shew 


. :  Accordingly  llr.  Jforlsit  had  an  absolute  rule  for  his 
writs;  and  Mr.  Asian  had  a  rule  to  shew  cause  why  a 
mamdMiu$f  w  .nuimkmuies,  should  «ot  ime  to^.& 
ns.  Jate  head  of  the  eorporatbn,  when  the  oosted  mayor 
-was.elected. 

Afterwards  cansen.was  shewn  against  Mr.  Jgiodf 
nde  by  Mr.  Morton,  Mr.  AtpinaUp  Mr.  Gob- 
coigne,  and  Mr.  Winn,  who  urged. 

That  the  court  would  never  ^nwt  such  a  rule  but  in  cases 
iof  evident  neceasityi  upon  di^  fnUaat  eirideMe^  thak^die 
.othec  Side  will  not  execute  their  writs,  or  vrill  not  doit 
pioperlyw  This  has  been  the  language  of  the  court  in  all 
jhe  precedents. 

liBchaelmas  terni^  1753,  in  tlie  case  o{  Scarhorongi, 
the  court  refused,  upon  Mh  .Perm^u  -motion,  to  grant 
cress  mandamm$e$,  though  he  cited  the  case  of  the  bMWgh 
,oi  Evesham  as  in  point ;  for  they  said  it  would  be  creatmg 
-a  double  expense,  only  to  satisfy  the  upprehentton  of  the 
parties  making  die  second  appUeatioiv  without  any  jost 
foundation. 

In  the  same  term,  Rex  v.  Sir  More  Mpfyneux,  and  the 
.Steward  of  the  leet  at  Hoikmere,  cross  matukmuses  vrere 
4refu^.;,  and  M  Isaty  upon  prpper  evvieqce  diat  the  p^riy 
tfirst.qxpLying  had  not  drawn  up  the  rul«,  nor  pfOfiMW 
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^i§,        CampieU,  in  particular^  relied  on  the  third  claase  of  die 

^/^     ,  '  llaaale,  a»  ezprewlj  requiring  it  in  cases  like  the  preaenty 

^^    ^  ^    wbaneifaefe  muat  be  a  court-leet  assembled  previous  to  the 

H-l^^i:      d*^^^^;  &n<l  which  clause  is  worded  differently  from  the 

\^l\^i^^    v^s^  And,  therefore,  as  the  other  side  had  not  moved  for 

X^^^^f    mnumdamu8/to  hold  a  court-leet,  nor  directed  their  writs 

'*  ^*        to  any  particular  person,  the  present  applicaticm  varied 

fronttheire. 

:  As  to  precedents*  They  mentioned  Hil,  9  Geo.  2. 
\Bexv.  Mayor  of  Thetford,  where  the  writ  was  directed 
!•  'MaHhew  Manning,  Esq.  by  name :  so  the  case  of 
Sitdbufy,  in  1758,  and  Weymouth^  in  1759i  where,  in 
ndes  to  shew  cause,  the  name  of  the  party  to  whom  the 
mnl  was  intended  to  be  directed  was  inserted, 

'  But  no  regard  was  paid  to  any  of  these,  for  they  passed 
without  opposition,  or  debate ;  and  no  precedents  weie 
produced  where  double  writs  have  been  granted  to  sevenl 
persons,  to  do  the  same  thing,  at  the  same  time,  in  the 
same  place*  . 

Lordiftfiii^^aJ. 

It  is  of  great  consequence  that  questions  elating  to 
corporations  in  particular,  should  be  settled  with  as  much 
precision,  and  establkhed  upon  as  many  clear  and  certam 
jNrinciples  as  may  be ;  and  that  the  course  of  proceedings 
relating  thereto  should  be  known  and  certain* 

It  was  first  movM,  as  of  course,  to  have  double  or 
cross  mandammeSy  but  when  the  master  reported  the 
practice  to  be  otherwise,  the  motion  was  then  varied,  and 
application  made  upon  special  grounds. 

•    When  a  vacancy  happens  in  a  corporation,  he  that 
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first  applies  for  a  mandamus  to  fill  it  up.  bas  the*  carriage  VUif^ 
of  the.  writi  as  the  conseqaence  of  his  diligence^  and  is 
fairly  presumed  (till  the  contrary  is  shewn)  the  moat 
read;  to  see  it  executed.  This  is  still  more  so,  where 
the  vacancy  happens  by  pusting  an  iUegal  officer  by  quo  ^^wim^. 
warranto^  b^ause  the  prosecutor  of  that  information  has  i^»yi^# 
the  means  in  his  own  hands  to  enable  him  to  make  the  K.  B^ 
first  application,  as  it  must  be  founded  on  the  fOiiea,  and 
judgment  of  ouster  (of  which  he  has  the  custody),  winch 
must  be  produced  to  shew  the  vacancy;  and  this  Mr. 
Yaies  was  aware  of  when  he  applied  in  the  beginning  of 
this  term,  that  thejpos^^a  might  be  brought  in,  but  there 
was  no  precedent  for  granting  such  a  motion*  The  pre- 
sent application  must  be  taken  to  be  made, as  of  course,  for 
the  only  two  precedents  mentioned  are  those  of  Orfordf 
and  Evesham,  which  were  long  before  the  case,  of  Scav'^ 
borough,  in  which  they  were  considered,  and  ^yet  the 
court,  on  full  debate,  refused  to  grant  cross  mandamuses* 
So  in  the  case  of  Haslemere,  the  court  would  not  grant 
two  sets  of  writs ;  but  upon  the  laches  of  the  person  first 
applying,  directed  the  second  applier  to  have  the  carriage 
of  that  same  writ. 

As  to,  the  court's  doing  it  upon  an  apprehensioh  ,lhat 
the  first  will  be  executed  improperly,  and  that  the  court 
will  see  it  directed  to  the  proper  officer ;  how  can  they 
determine  who  that  is,  without  trying  and  determining  the 
merits  in  a  summary  way,  by  affidavit,  previous  to  their 
issuing  the  writ  ?  which  is  what  they  will  never  do,  and, 
therefore,  never  direct  the  mandamus  to  particular  per- 
sons, but  leave  that  to  the  party  applying,  who  is  to  direct 
it  at  his  peril. 

To  grant  a  double  set  of  mandamuses  would  be  of  the 
worst  consequence.  What  confusion,  and  civil  war,  must 
it  produce  in  corporations ! 
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1759.  Denisim,  J. 

The  King       ^^^  ought  to  be  but  one  mandamus  (under  this  act) 


^igK 


lor  the  same  pilrpose.    It  would  be  improper  for  this 


JK.B- 


CorDoration  ^^^^  ^^  interpose,  in  a  summary  way,  as  to  the  direction 
of  Wigan.    of  the  writ,  as  the  whole  of  the  question  may  depend  upon 
it    It  was  refused  long  ago  in  the  case  of  Rex  v.  Nasi, 


I  am  clearly  of  opinion,  that  this  rule  for  cross  man^ 
damtises  ought  to  be  discharged.  Had  it  appeared  to  us 
that  the  ^rst  would  not  be  executed  at  all,  we  might  give 
the  carriage  of  it  to  the  others ;  but  when  the  question  is 
only,  whether  they  wffl  do  it  properly,  the  court  wOl  not 
determine  that  in  this  way,  nor  direct  the  writ,  but  leive 
diat  to  the  party  at  his  peril;  and  if  they  direct  it  to  an 
improper  |>erson,  it  b  a  mere  nullity,  for  the  writ  confers 
no  right 

Wibnot,  J. 

I  am  cleai'ly  of  opinion  that  there  ought  not  to  be  two 
writs,  for  the  reasons  given  by  the  court  in  the  case  of 
Scarborough.  -* 

'  We  wffl  not  presume  it  will  be  durected  to  a  wrong 
person ;  nor  will  we  direct  it,  but  leave  that  to  the  party 
at  his  peril; 

Rule  for  the  cross  mandamuses  dbdiarged. 


/. 
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R.  agt.  A.  R. K.  B. 

Ohs  Brewster,  a  tradesman^  living  at  Saiiibuiy,  being 
now  in  town  on  other  business,  came  into  JB.  R.  to  ex- 
hibit articles  of  the  peace  against  another  pers6n  in 
SaHsbury.  •    > 

The  court  reused  to  receive  the  articles,  saying,  be 
Alight  apply  to  the  ttext  justice :  add  Demsati,  J.  said, 
he  had  known  a  mandamus  go  to  compel  a  justice  of 
peace  to  receive  such  articles. 


TWcotttlL 
refers  a  party 
exhibiting 
articles  of  the 
peace,,  to  a 
magistrate  in 
his  own 
neighbour- 
hood. 


GULLIVER  (Lessee  of  CLARKE)  agi.  SWIFT* 
K.  B. 


On  a  motion  to  set  aside  a  judgment  in  ejectment  for 
irr^ularity  in  the  service  of  the  declaration,  it  was  re- 
feired  to  the  master,  and  he  reported  the  matter  specially. 

The  ^ectment  was  brought  for  a  house^  outbuildings, 
and  land,  of  £54  per  annum,  and  let  to  one  Johnson, 
Johnson  let  one  Dollin  (a  labourer,  who  worked  for 
him)  into  the  house,  who  lived  there^  with  Us  wife,  with* 
out  paying  any  rent  The  declaration  was  served  on 
Do/ZtVs  wife,  who  gave  it  to  her  husband,  and  he  im- 
mediately delivered  it  to  his  master,  Johnson,  who  said  he 
should  not  defend  it. 


A  labourer 
not  paying 
rent,  an  oo' 
cupier  on 
whomser* 
vice  of  an 
ejectment  is 
good. 
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That  Dollin  was  assessed  to,  and  paid  the  window  tax 
for  die  house :  Johnson  occupied  the  land  himself. 

Cur\ 


fL  B.  The  court  were  inclined  to  think,  that  the  service  wss 

not  good  as  to  the  land ;  but  were  clearlj  of  opinicm  it 
was  sufficient  for  the  house ;  and  that  there  is  no  need 
that  the  person  in  actual  possession  should  be  a  t^iaat 
papngrent 

Denison,  J.,  said,  he  remembered  a  .case  where  a 
g^tleman  had  left  his  servant  in  possession  of  his  houses 
without  paying  anj  rent^  and  without  any  contract;  and 
the  court  held^  that  he  should  be  considered  as  a  teasot 
at  will,  and  that  service  of  an  ejectment  on  him  should  be 
sufficient 

As  the  judgment  was  r^ular,  quoad  the  house, 
the  rule  was  discharged;  and  the  plaintiff  to 
take  out  execution  at  his  peril. 


The  KING  agt.  NICHOLLS. K.B. 

Indictment  Mn*  Burland  moved  to  quadi  an  indictment  i^ainst 
good  for  a  the  defendant,  <'  for  ibrciblyi  and  unlawfully,  entering  a 
K,^|yiJg  ^  ^'  willow  garden;  and  diggmg  down  a  water  dam." 

He  insisted  it  was  a  mere  private  trespass,  and  an 
action  was  the  proper  mode  to  redress  it« 


bU 
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SLB. 


17^0*       it  b  said  in  9  Hawk.  P.  C.  210.  $  4w  that  the  proceeding 
TheXiN      ^^  indictaient  must  be  manifestly  excluded. 

Robinson  Unless  a  month  ^as  elapsed^  the  20^.  penalty  was  not 
incurred.  Here  he  contemptuously  disobeyed  the  order 
within  the  month*  Such  a  contempt  is  proper  for  an 
indictment,  because  otherwbe  the  party  would  go  un- 
punished ;  and  it  is  a  rule,  that  if  the  punishment  men- 
tioned in  a  statute  is  not  adequate,  there  an  indictment 
may  be  used.  Rex  ▼•  Turner,  5  Mod.  S29,  and  2  SalL 
S.  C.  whidi  was  an  indictment  on  this  very  clause ;  and 
though  it  was  quashed,  it  was  not  on  this  objection. 


r 


That  the  punishment  mentioned  in  this  statute  is  so, 
will  appear  in  more  instances  than  one. 

1st.  If  the  children  had  died  within  the  mondi,  the 
statute-penalty  would  not  have  accmed. 

2dly.  If  the  party  should  remove  out  of  the  county, 
the  punishment  prescribed  by  the  statute  could  not  be 
inflicted.  And  that,  in  fact,  was  die  case  here;  and  that 
was  the  reason  why  the  indictment  was  removed  hither  by 
certiorari,  therefore  Hawkitis'9  rule  applies. 

In  the  case  of  Rex  v.  Davtes,  Hil.  28  Geo,  S/the  de- 
fendant was  indicted  for  disobeying  an  order  of  removaL 
It  was  objected  that  an  indictment  was  not  the  proper 
method  of  proceeding,  but  the  remedy  chalked  io«t  by 
3  &  4  ^.  &  M.  should  have  been  pursued;  but  the 
court  held  the  indictment  was  proper,  because  otherwise 
there  had  been  no  remedy  in  some  cases,  under  that  act 

It  was  always  an  offence  for  an  inferior  to  disobey  the 
order  of  his  superior. 


JUx  ▼.  Boyce,  Trin.  28  G.  2.  an  indictmeot  for  not       lygg, 
paying  the  cosU  on  the  determination  of  an  appeal. 
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Tbe  Kino 

Here  the  distresii  extends  only  to  cases  where  the  party         ^^' 

resides  within  the  justice's  jurisdiction;  and,  therefore,  if  ^^JJJ^- 
the  remedy  by  indictment  is  not  allowed,  the  case  will  b^        K.  & 
without  a  remedy. 

Further  here  is  no  particular  mode  of  recovering  the 
penalty. 

2H.H.P.C.  171. 

Mr.  Gilbert,  on  the  same  side. 

This  is  not  an  indictment  on  43  Eliz.,  but  for  an  offence 
at  common  law,  viz.  disobedience  to  an  order  of  sessipns> 
Tlie  remedy  which  the  act  of  parliament  gives,  does  not 
take  away  the  common  law  remedy. 

€•  J.  What  Mr.  Gilbert  says  seems  materiaL 

Mr.  Morton,  e  contra* 

This  is  a  penal  statute.  7  Co»  36.  The  act  which 
gives  the  penalty  ought  to  be  pursued.  Though  a  party 
may  be  bound  by  the  law  of  nature  to  maintain  his  grand, 
children,  yet  he  is  obliged  by  the  statute  of  Eliz.  only  to 
pay  this  or  that  sum. 

This  order,  then,  is  only  an  execution  of  that  act  of 
parUanuent,  aod  like  a  rate.  And  I  cannot  distinguish 
this  case  from  what  is  said  by  Lord  Hale,  in  the  next 
paragraph  to  that  which  Mr.  Aston  cited. 

L  l2 
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1759*  '^  ^^'^  *^  appear,  that  there  was  no  remedy  bere  but 

^•'N^        by  indictnieiit,  for  the  indictment  does  not  state  that  the 

llie/Kit^O   defepdant  resided  out  of  the  county.    And  as  to  what 

**•         Mr,  Aston  mentioned  of  the  children  dying  within  the 

*^^"|^'*  month,  there  was  no  disobedience  ull  the  month  expired, 

£.  B.       that  is  the  time  the  l^islature  has  fixed. 

In  the  case  of  Rex  v.  Boyce,  it  appeared  the  defendant 
was  not  an  object  of  the  law,  as  he  was  within  die  juris- 
diction. 

FoUer,  J. 

In  the  case  of  Bex  v.  Davies,  there  had  been  no  way 
of  punishing  a  disobedience  of  that  sort,  from  the  making 
of  the  IS  &  14  Car.  2.,  till  8  &  4  tV.tLM.,  unless  the 
proceeding  by  indictment  was  proper;  which  distinguishes 
that  case  from  this. 

Denison,  J. 

I  take  this  to  be  an  indictment  at  common  law ;  and 
though  the  party  was  not  compellable  to  do  this  matter 
at  the  common  law,  yet  a  disobedience  to  an  order  of 
sessions  is  an  offence  at  common  law,  though  it  be  in 
relation  to  a  matter  of  jurisdiction  newly  attached  to  the 
sessions;  and,  I  think,  it  is  exactly  the  case  of  Bex  ▼• 
Daoies. 

'    Let  the  subjecit-matter  of  ^the  order  of  sessions  be  what 
it  will,  the  disobedience  to  it  is  a  common  law  offence. 

There  being  some  difference  of  opinion  among  the 
judges,  the  matter  stood  over  to  be  considered 
of  ^  and  afiter wards,  in  ZVtfi.  term,  judgment  was 
given,  to  the  following  effect,  by 
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Lord  Mansfield,  C.  J*  If  1^ 


The  objectioo  in  arrest  of  judgment  was,  that  thia   rpu^^. 
offence  was  not  indictable,  because,  by  the  43  EKx.,  a  . 

precise  penalty  is  annexed  to  the  offence,  and  a  particular  goniv^^i* 
method  chalked  out  to  levy  it.  \^  ^  ^^ 

K.B. 

The  rule  b  certain,  that  where  a  statute  makes  a  new 
offence,  or  prohibits  people  from  doing  what  was  lawful 
before  under  the  sanction  of  a  penalty,  that  method  of 
panishment  which  the  statute  prescribes  is  alone  to  be 
taken;  and  to  this  purpose  is  CastW%  case,  in  Cro,  Jac* 
But  where  the  matter  was  an  offence  at  the  common  law, 
and  a  summary  way  of  proceeding  given  by  statute,  either 
may  be  pursued,  and  the  statute  method  is  only  cumulative. 

Thus  in  I  Salk.  45.  it  was  held,  that  keeping  an  aick 
house  without  a  licence  was  not  indictable,  because  it  was 
no  offence  at  common  law. 

The  rule  which  I  have  mentioned  is  also  further  illus^ 
trated  by  the  case  of  Rex  v.  Davies,  Mich,  28  Geo.  2. 
which  was  cited  on  the  argument. 

In  the  present  case,  the  thing  to  be  done  is  in  pur* 
suance  of  an  order  of  sessions,  the  necessary  consequence 
of  disobedience  to  which  is  an  indictment:  ahd  the  legis- 
lature is  to  be  supposed  to  have  understood  that  that 
would  be  the  necessary  consequence  as  much  as  if  they 
had  expressly  named  it. 

Therefore  there  are  two  remedies;  but  though  the 
proceeding  by  indictmeni  is  open,  yet  it  would  be  very 
hard,  and  wrong,  to  take  that  method,  if  the  other  way 
may  be  taken. 
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But  here  it  is  said  the  party  could  not  be  proceeded 
against  by  distress,  because  he  was  gone  out  of  the 
county^ 

There  may  also  be  another  case  where  the  summary 
remedy  cannot  be  had,  and  that  is  this :  The  legislature 
do  not  give  the  penalty  till  the  end  of  a  month,  and, 
therefore,  for  any  disobedience  within  that  time,  the  sum- 
mary method  prescribed  by  the  statute  fails.  But  though 
that  is  so,  yet  it  would,  perhaps,  be  too  hard  to  take  ad- 
vantage of  a  disobedience,  and  proceed  by  indictment,  till 
that  time  was  expired* 


r 


I  will  just  mention  two  cases  which  seem  to  warrant 
our  opinion  on  this  matter,  and  to  be  decinve  of  the 
question. 

Rex  y.  Bell,  Pasch.  20  Geo.  2.  B.  R.  an  indictment 
of  overseers  for  not  paying  over  the  balance  of  their  ac- 
counts, was  held  good. 

Rex  V.  Bcyce,  Trin.  28  Geo.  2.  was  an  indictment  for 
not  paying  the  costs  of  an  appeal,  pursuant  to  17  G.  2. 
c.  38.,^  and  was  also  held  good. 

Rule  for  arresting  the  judgment  discharged. 

*  V.  8  and  9  fF.  3.  c.  so.  §  3- 
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Trinity  Term,  32d  and  33d  Geo.  II. 


Tbe  KING  agt.  COWLE,  and  others. K.  B. 

A  eertioruri  formerly  issued,  to  the  mayor  of  Berwkk- 
upon^Tweed,  to  return  an  indictment,  found  at  the  sessians 
for  that  town,  against  the  defendants  for  an  assault 

Whereupon  a  motion  was  made  to  supersede  that  writ 
of  certiorari;  aud  the  other  side  moved  for  an  attach- 
ment against  the  mayor  for  not  returning  the  record. 

In  Hilary  term  last,  the  matter  came  on  to  be  argued. 

Sir  Richard  Lloyd,  against  the  certiorari. 

The  question  is,  whether  this  court  has  a  jurisdiction  to 
send  this  writ  to  the  sessions  at  Bermckf 


Arguments 
deliberated 
upon,  on  de- 
ciding that 
tbe  jurisdic- 
tion of  the 
court  of  K.B. 
extended  to 
the  town  of 
Berwick  on 
Tweed. 
2  Burr.  S.  C 


Tbe  writ  of  certiorari  is  an  old  writ  at  the  common 
law,  to  remove  proceedings  of  inferior  courts,  by  virtue 
of  tliis  court's  general  superinCendeucy.  The  intent  of 
the  writ  is,  that  this  court  may  judge  whether  the  court 
below  is  doing  secundum  leges,  Sec.  regni  AngluE.  Tliis 
very  form  of  the  writ  supposes  the  place  to  be  part  of 
England^  and  governed  by  the  laws,  and  customs,  of 
England. 

Nobody  ever  heard  of  this  writ  going  to  Jersey. 
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Vtf9*  Tii9  contrary  doctrine  to  this  woiilA  be  absurd.   For  is 


The  Kind 


UmI  eouit  Uk  judge  whether  other  judges  do  right,  whose 

judgment  is  to  be  guided  by  other  laws,  and  not  by  tLe 

^/^'         laws  of  Engianii    All  the  courts  of  We^iminsUrJsiaiX 

-^    ,^     are  to  determine  accordii^  to  the  laws  of  Englandy  and, 

K.  B,        therefore,  you  could  not  do  justice  to  places  governed  by 

Qiberlaws. 

The  Question  then  is,  whether  Berwick  is  pari  of  the 
realm  of  England,  and  governed  by  the  laws  of  England? 

Benoick  was  certainly  once  part  of  Scotland.  It  be- 
came Mng/Ush  by  conquest  only,  and  remains  in  tha| 
situation  at  this  instant.  It  was  never  incorporated  into 
England.  Conquered  kingdoms  retain  their  own  laws, 
till  others  are  given  them  by  the  conqueror:  that  this 
is  so,  appears  by  the  case  of  Ireland,  which  never  was 
governed  by  the  laws  of  England,  till  those  laws  were 
given  to  it  by  charter  in  Henry  7th's  time. 

This  writ  then  did  not  lie  to  Bemritk  when  it  was 
first  conquered ;  when  then  shall  it  be  said  a  jurisdictioo 
attached  to  tins  court  f  Not  in  King  Jsunes  the  First's 
time,  because  Et^gland  and  Scoiland,  though  united  noder 
the  same  sovereign,  still  continued  difiierent  kbgdoms: 
not  by  the  Union  in  Queen  Jnne^s  time,  because  provided 
against  by  that  act  of  parliament, 

What|  then^  (the  gentlemen  will  say)  are  the  courts  of 
Berwick  te  bt  accountable  to  nobody  for  their  proceed- 
iiig9^  The  same  may  be  said  of  Gn^ns^  and  Jerseg; 
twt,  hQwever^  that  does  not  want  an  answer:  a  €0»- 
misaiou  may  be  issued  by  the  crown  to  persons  to  judge 
according  to  the  laws  of  tlie  place.  HuU^n  Htstoi^  of 
the  Common  Law,  183, 186, 1,  8.    Calvin^  case,  7  Reps- 
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21.  25. ;  and  ai  to  the  cases  which  JfaU  puts,  ^bere  the 
king  is  a  party,  wfaieh^  he  says;  hk  laay  commence  in  hii 
courts  here ;  yet  he  does  not  say  they  are  to  be  determined 
here.  No,  the  record  is  to  be  transcribed,  and  sent  there 
(as  to  our  assizes)  to  be  determined. 

If  your  lordship  had  the  record  here,  what  could  you 
do  with  it?  It  must  be  tried  in  its  proper  county,  a 
jury  must  be  impannelled ;  but  how  can  that  be  done  al 
Berwick? 

This  is  a  mandatory,  remedial  writ^  which  cannot  ex- 
tend beyond  the  realm  of  England.     CalvirCs  case,  23. 

Mr.  Clayton,  on  the  same  side. 

The  case  of  Wales  is  not  like  this,  because  that  was 
originally  •part  of  tlie  realm  of  England, 

Though  this  be  an  indictment  for  assaulting  tlie  mayor, 
yet  there  can  be  no  failure  of  justice,  for  there  are  several 
justices  of  gaol  delivery,  8cc.  in  Berwick,  But  if  the 
certiorari,  siiould  go,  there  would  be  a  very  great  failure 
of  justice,  because  it  would  hang  up  the  proceedings  for 
ever,  for  the  cause  could  be  tried  no  where.  1  9id,  281. 
460.     Godd.  387. 

Mr.  Selwyn,  on  the  same  side,  urged,  that  the  statute 
8  &  9  fF.  3.  requiring  the  party  who  sues  out  a  certiorari 
to  enter  into  a  recognizance  to  procure  the  indictment  to 
be  carried  dovm  to  trial  at  the  next  assizes  for  the  county 
from  whence  it  was  removed,  &c.  cannot  be  eomplied 
\Aik  in  this  case ;  and,  in  fact,  die  recognizance  the  party 
has  entered  into,  is  to  try  it  at  the  Northumberland  assizes> 
^bich  is  not  according  to  the  statute. 


&2C 
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The  cbarlar  of  Bermkk  mm  confimied  byNici  #f  pa> 
liament  in  the  reign  of  /•  I .    Show.  365, 

"  The  Chief  Justice  said,  he  never  heard  of  any  appeal 
to  the  ling  and  council  from  Berwick,  as  is  the  practice 
from  the  plantations,  and  the  Norman  Islands,  and  is 
virtually  given  to  the  inhabitants  of  such  of  the  king's 
dominions  as  are  not  part  of  the  realm  of  England;  nor, 
on  the  oAer  hand,  did  he  ever  hear  of  error  being  iMrougfat 
in  any  of  the  courts  here  from  judgments  at  Berwick. 

The  court  also  observed,  that  Berwick  sent  members 
to  parliament  long  before  the  union,  which  they  could 
only  do  by  virtue  of  some  charter :  not  by  prescription, 
because  it  is  a  conquered  country  within  time  of  memory. 


It  appearing  by  the  charter  granted  in  King 
James  the  First's  time,  that  there  were  some 
other  older  charters,  the  matter  stood  over 
till  those  could  be  produced,  &c. 


Note.— Lord  Mansfield  said,  he  knew  the  opinioiis 
that  were  taken  upon  the  point  held,  that  fVmUs 
and  Berwick^  were  included  in  the  window-tax 
act,  antecedent  to  20  Geo.  2.  c.  42.  §  3.,  tboiq^h 
not  named. 

In  Easter  term,  this  matter  came  on  again. 

An  ancient  charter  of  Ed,  4.  was  prodaetd,  reciting 

two  farmer  cliarters  ot EiL  3.iind£J,  1.  (both  which  ara 
lost)  by  wiiich  the  corporaUoo  are  to  ha^t  the  return  of 
writs ;  and  iia  stieriB',  or  other  officer  of  the  crown^  are 
Xq  enter  but  ou  dufauU  of  the  mayor.  Tliut  tiie}^  thM 
be  govcructl  by  the  same  lama  as  tliey  were  in  llac  time 
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of  King  Alemmtet  9.  of  ScoHmid,^  withmit-  aay  in- 
fringement, &c.     ' 

Tbat.L  Jae.  K  the;  i»ceived  tbe  charter  they  ^re^fow 
governed  by,  which  grants,  that  they  shall  enjoy  all  im- 
munities to  which  they  are  entitled,  as  well  by  former 
charters^  as  by  custom,  or  prescription*  It  then  esta- 
blishes a  court  of  pleas  for  the  borougl^  in  which  tbey 
may  proceed  according  to  the  laws  of  England^  or  ac- 
cording to  their  own  ancient  customs.  Then  it  gives  them 
the  same  power  to  return  writs  in  exclusion  of  the  kmg's 
officers.  Neat  it  establishes  a  court  otoyer  and  terminer^ 
and  gaol  delivery  (mentioning  all  capital  offences  except 
treason,  which  is  not  named),  the  same  as  in  any  county 
in  England;  and  gives  the  coroner  power  to  summon 
juries,  &c.  and  to  execute  felons  adjudged  to  death,  ac« 
cording  to  the  laws  of  England. 

The  case  was  argued  upon  these  new  materials, 
&c.  by  Sir  Richard  Lloyd,  Mr.  Gould,  Mr. 
Yates,  and  Mr.  Selwyn,  against  the  certiorari^ 
in  three  lights. 

1.  Whether  Berwick  is  part  of  England,  or  not? 

g.  Whether  it  is  governed  by  the  laws  of  England? 

3.  If  it  is,  whether  the  court  will  grant  a  certiorari 
under  the  particular  circumstances  of  this  case  ? 

1.  As  to  the  first  point,  they  repeated  in  substance  what 
was  offered  on  the  last  argument,  and  added,  that,  in 
the  statute  21  ff.  8.  c.  6.  ^  7.  there  is  a  special  pro- 
vision as  to  the  towns  of  Calais  and  Berwick,  where 
Ihey  are  considered  in  the  same  light,  as  acquisitions  by 

*  Temp.  Joh.  &  Hen.  3. 
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Ijr5d«       conquest,  and  ks  no  pari  of  the  realvi  of  England;  and 


if  not,  then  as  a  conquered  country,  it  had  no  law  but  the 

win  of  the  conqueror,^  till  he  gave  them  laws.     It  was  a 

r^\  J      blank  to  be  filled  up  only  so  far  as  he  pleased,  and  its 

laws  could  no  further  partake  of  those  of  the  cooquefoi^s 


The  Kino 


CowL^. 


••^s^*: 


K.  B,        former  dominions,  than  he  had  expressly  given  them* 

By  Vaiigh.  414,  it  appears  to  have  been  tile  opinion 
of  that  judge,  that  Wales  could  not  have  been  entitled  to 
the  laws  of  Englandf  without  the  authority  of  some 
ancient  act  of  parliament,  since  lost.  So  is  Lord  Coke*i 
opinion  in  Calvin^8  case ;  and  that  1Vale$  was  not  com^ 
pletely  governed  by  English  laws  till  the  statute  of  H.  8# 
They  urged  further,  that  it  must  be  so  of  necessity,  for  no 
conquered  country  can  instantly  partake  of  the  laws  of 
tlie  conqueror's  hereditary  dominions,  because  they  hav« 
no  officers  to  execute  them. 

So  here,  there  being  no  act  of  parliament  to  make 
Ji^rwick  a  part  of  E/iglandf  it  was  not,  till  the  making  of 
the  statute  SO  G»  2.)  bound  by  acts  of  parliament)  unless 
particularly  named. 

As  to  the  case  of  Crup  v.  Mayor  of  Bemricky  V  Mod. 
36.  1  Fentr.  58^  they  cited  Salk.  651.,  title  ^  Trial,^  to 
sfaeiir  that  that  case  did  not  afiect  the  pr^nc  qoMfioril 

2.  They  are  governed  by  dieir  own  loc^l  customs,  and 
all  die  charters  are  particularly  careful  to  preserve  tfdft 
right  to  them  of  determining  all  differences  within  tbA 
own  courts,  which  might  take  its  rise  from  the  situation 
of  the  town  between  the  two  kingdoms,  on  which  account 
many  of  their  special  customs  might  have  a  reasonable 
foundation.  So  in  the  Isle  of  Man  f  it  is  death  to  steal  a 
cock,  or  a  hen,  but  not  to  steal  a  horse,  because^  from  the 

*  2  P.  Wms.  75.        t  FUz.  Ab.  tit.  Assize,  pL  582. 
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Mr.  Fate^  repeated  the  dbservation  Mr.  Sehoyn  made 
die  last  time  this  matter  was  spoken  to^  as  to  the  re« 
cognizance,  &c« ;  but  the  court  said,  that  did  not  applj 
to  this  case,  but  was  confined  merely  to  proceedings  at 
the  quarter  sessionsj  and  not,  as  here,  to  those  before 
justices  of  oyer  voA  terminer.  Bear  n.  FemeMy  Triiu  ^ 
29  &  30  Geo.2.  (1  Burr.  10.) 

Mr.  Norton^  e  conf.,  laid  it  down  as  a  principle  not  to 
be  disputed,  that  this  court  has  a  superintendent  juris- 
diction  OTer  all  criminal  jurisdictions  whatsoever,  whenso- 
ever established,  or  howsoever  constituted ;  and  whether 
tfaiiiV:ould  be  extingubhed  by  express  negative  wocds,  had 
never  been  resolved. 

He  relied  much  on  the  clause  in  20  G.  2.  c.  4S.,  as  a 
legislative  exposition  that  Berwick  was  part  of  England. 

That  in  spiritual  matters  Berwick  had  all  along  been 
under  the  jurisdiction  of  the  bishop  of  Durham*  So;  by 
the  militia  act,  it  is  considered  as  part  of  the  county  of 
Northumberland;  and  may,  in  fact,  lie  within  it,  though 
thb  dbetiS  of  Northumberland  does  not  return  the  writ 
for  electing  their  members:  no  more  does  the  sheriff  of 
Keni'9M  to  the  cinque  ports,  and  yet  they  are  within  thsA 
eouflty ;  and  though  they  have  privileges  as  great  and 
as  ancient  as  Berwick  can  boast  of,  yet  certieraris  go  to 
them  fiom  this  court  upon  every  occasion. 

'  Qtao^  of  '^  Berwick  charters  takes  notice  of  their 
usurpations  antecedent  to  that  charter,  but  pardons  them, 
and  «xi»*es8ly  provides  that  the  attorney  general  shall 
bring  no  quo  warranto  on  that  account.  Nothing  can 
shew  stronger,  that  they  were  then  considered  as  under 
the  jurisdiction  of  the  king's  supreme  courts. 
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'  As  to  the  method  of  tiialt  diere  is  no  doabt  but  the 
court  may  order  it  to  be  tried  in  an  incUfferent  county, 
«M)twiUMtiindiiig  the  action,  w  crime,  be  of  itself  local; 
and  tbia  from  necessity,  which  supersede  all  positive 
lasM  whatftdever,  and  such  an  exception  as  this  does  but 
proTe  the  gea^nil  rule. 

Andythereforeyinl  Mod.S6.  Crisp  v.  Mayor  of  Benrticily 
jn  covenant  (which  is  a  local  action ),  the  court  got  over 
it  by  entering  a  proper  suggestion  on  the  roll. 

As  to  precedents. 

8  Jac.  1.  (in  a  year  after  the  granting  the  charter)  an 
information  was  preferred  against,  one  Hoflium^  and 
others,  upon  the  statute  of  uniformity,  and  process  issued 
upon  removing  it  hither  by  certiorari 

Mick.  8  Ann.  Information  in  this  court  for  an  assault 
at  Berwick,  which  case  answers  every  objection  as  to  the 
incapacity  of  this  court  to  send  it  to  trial. 

9  Geo.  1.  Mandamus  to  swear  Wilson,  and  three 
others,  churchwardens  of  Berwick, 

In  1754.  Indictment  against  Moscroft,  and  two  others, 
for  an  assault,  was  removed  hither  by  certiorari. 

And  at  the  beginning  of  the  present  parliament,  several 
rules  for  informations  for  bribery  m  elections  at  JBetmei 
utere  made  absolute :  and  though  they  were  not  further 
proceeded  upon,  they  shew  the  jurisdiction  of  the  cowt 

The  aigunent  being  gone  thfoi^,  d»  onnrt 
directed  it  to  stand  for  judgment  till  the  fint 
day  of  this  term* 

See  %  Burr.  p.  85a 
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FOOT  agt.  STOKES K.  B. 

This  was  an  action  of  debt  on  a  bond,  brought  in  the  An  executoi 
debet,  and  deiihet^  by  the  plaintiff,  as  executor  of  If  B.  j^^^^e  fol^ 
against  the  defendant.  Defendant  prays  ojfer  of  the  con-  of  debet  and 
dition,  which  was  for  payment  of  £4  every  half  year  till  «^''*^»  w»d 
JSlOO  is  paid,  and  pleads  payment,  for  a  long  time,  to  either  pay- 
the  amount  of  <£84 ;  and  that,  on  the  5th  Nov.,  1151,  he  ment  or  ac- 
paid  £l.  4s.  in  full  satisfaction  of  the  bond,  and  aU  money  ^^gi^on 
due. 

The  plaintiff,  protesting  that  defendant  did  not  pay, 
replies,  that  the  testator  did  not  accept  the  £l.  4s.  in 
satisfaction,  &c. 

To  this  replication  the  defendant  demurred,  and  shewed 
for  cause,  that  the  plaintiff  should  have  traversed  the 
payment  in  satisfaction,  and  not  taken  it  by  protestation, 
which  neither  confesses,  nor  avoids. 

Mr.  Luke  Robinson,  for  the  defendant,  at  the  argument, 
took  another  exception,  vix.  that  the  action  is  brought  in 
the  debet  and  detinet,  whelreas  it  should  be  in  the  detinet 
only,  as  the  plaintiff  is  an  executor,  and  this  he  insisted 
was  matter  of  substance.     Cro.  Joe.  554. 

Mr.  Yates,  e  conir\ 

As  to  the  last  objection,  it  is  now  considered  as  matter 
of  form  only,  and, '  therefore,  the  court  will  not  take 
notice  of  it,  as  it  is  not  assigned  for  cause  of  demurrer. 

VOL.  II.  •  MM 
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As  to  the  other  objection,  the  acceptance  in  satiBfaction 
is  material.     Salk.  627.     Carth.  347. 

Lord  Monoid,  C.  J. 
1st.  Either  payment^  or  acceptance,  b  material. 

HA.  The  Met  and  detinei  are  matter  of  fbroi  ool;. 

Denisonf  J. 
Since  the  act  for  the  ameadineiit  of  the  law,  it  has  been 
several  times  determined  to  be  matter  of  form  oolj* 

Demurrer  overruled. 


COLUNS  agi.  COLLINS. K.  R 

A  set-off  may  Dsbt  on  a  bond,  given  by  a  son  to  his  father,  for  pay- 
an  actionon*  ™®"^  ^^ "°  annuity  of  i^lO per  annum (uUer  aim).  D^ 
a  bond  for      fendant  pleads,  that  the  plaintiff  had  received  from  him 

payment  of    ^500,  being  much  more  money  than  was  doe  ander  tbe 

an  annuity,  . 

&c.  and  condition  of  the  bond,  and  sets  off  that  against  the  pian- 

stoppage        tiff's  demands.    To  this  the  plaintiff  demurred. 

is  equivalent 

to  payment 

under  Serjt.  Pooley  pro  qu€r\  insisted,  that  this  was  not  a 

8  Geo.  2.  bond  to  which  a  set  off  could  be  pleaded,  according  to 
QBnrr.  S.  C.  *^  ^^  ^^^*  2-  ^'  ^^'  §  13.  or  8  Gw.  «*  c.  24  §  5. 

The  court  conceiving  some  doubt^  whether  the  de- 
fendant's plea  answered  the  whole  of  the  declamtion  {u 
to  another  matter  not  to  the  present  purpose)  the  case 


r 


* 
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growing  payments,  as  there  is  b  the  8  &  9  IT.  3.  the 
court  might  have  been  warranted  in  such  a  construction; 
but  as  matters  now  stand,  if  the  plea  is  allowed,  there 
is  an  end  of  the  annuitant's  security,  for  the  plea  is  a  bar, 
and  discharges  the  bond. 

Serjt.  Hefviit,  e  conf,^  denied  this,  and  insisted  that  it 
would  have  no  such  effect,  but  was  merely  a  bar  to  such 
cause  of  action  as  the  annuitant  then  had,  and  would  not 
prejudice  a  future  action,  when  more  should  accrue  due. 
That  the  judgment,  as  well  as  the  bar,  were  both  new,  and 
introduced  by  this  statute.  The  judgment  is  to  be  for  so 
much,  and  no  more,  as  shall  appear  due  to  the  plaintiff; 
and  is  not  for  the  penalty  of  the  bond,  as  it  was  at  com- 
mon law.  Besides,  it  is  the  annuitant's  fault  to  bring  an 
action  for  arrears,  when  he  has  been  over  paid,  or  (which 
is  the  same  thing)  owes  more  than  he  demands,  which  is 
the  Very  case  the  act  provides  against,  by  intioducbg  this 
bar. 

Whereupon  the  matter  stood  over,  for  some  days, 
for  the  consideration  of  the  courts  and  then 
judgment  was  given. 

Lord  Mansfield,  C.  J. 

On  full  consideration,  we  are  all  clearly  of  opinion^ 
that  this  is  a  case  wherein  a  mutual  debt  may  be  set  off. 

Consider  how  the  case  stood  before  thejstatotes  of  set- 
off. By  the  last  clause  of  8  &  9  FF.  3.  for  preventiqg 
frivolous  and  vexatious  suits,  wherever  there  is  a  bond,  or 
penalty,  for  securing  any  covenant  by  any  writing,  or 
agreement^  &c.  (in  most  general  terms)  the  plaintiff  miy 
assign  as  many  breaches  as  he  can,  and  is  to  recover  the 
damages  proved  on  the  breaches  assigned,  and  has  jo<%- 
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17^9*  ^i^f  ^6  father  obtained  from  him  a  bond  for  SIlJOO^ 
conditioned  for  payment  of  je350O.  The  father,  by  Ut 
will,  left  the  son  that  bond,  upon  condition  that  he  would 
give  a  contingent  interest,  which  he  might  become  entided 
to  on  the  death  of  a  relation,  to  his  younger  brothers  and 
sisters. 


Chang. 


r 


i.. 


»i- 


That  relation  being  now  dead,  and  the  interest  being 
devdved  to  the  plaintiff,  and  he  not  having  assigned  it^ao 
action  was  brought  on  this  bond ;  virhereupon  the  plaintiff 
filed  his  bill  against  die  defendant  Herht^  who  had  mar* 
ried  one  of  his  sisters,  and  others,  to  have  the  bond  de- 
livered up. 

It  has  been  argued,  v 

1.  That  the  eldest  son  was  bound  to  provide  for  younger 
children,  and  stand  in  loco  parenik. 

This  might  be  a  doctrine  agreeable  to  the  Ronum  law, 
wher^B  the  father  had  a  right  to  sell  his  children  usque  ad 
filium  venundendi  potestatem* 

But  our  law  does  not  allow  a  father  thiis  to  shift  off 
from  himself  the  natural  obligation  he  is  under  to  provide 
for  the  younger  branches  of  his  family. 

2.  It  was  said,  that  if  the  bond  was  considered  as  volun- 
tary, yet  equity  would  not  relieve  against  it,  eicept  in 
favour  of  creditors,  &c.  which  is  not  the  case  here. 

If  a  voluntary  bond  is  given  by  a  person  unable  to  pay, 
the  transaction  would  bespeak  such  weakness  ononettde, 
and  such  undue  exertion  of  authority  and  imposttioa 
on  the  other,  that  I  am  inclined  to  think  it  is  impossible 
sucb  a  transaction  could  be  supported  in  a  court  of  equity. 


Ca 
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But  thiA  WM  not  imendeil  to  be  looked  oppn  as  «  ^k>- 
Jifiitary  bond,  but  was  on  a  supposed  consideration  of 
procuring  the  commissions;  thou^b  I  am  at  a  loss  to 
know  bow  £%IQ0  advanced  couM  make  the  son  a  debtor 
for  JC350Q.    There  was,  bdeedj  no  part  of  the  sum  to  be    jj] 
considered  as  due^  for  the  purchasing  das  commission  was     Vi« 
exactly  the  same  as  if  the  father  bad  bought  an  estate  in     ^ 
btt  son's  name,  in  which  case  no  parol  proof  could  bd 
admitted  to  prove  it  was  not  for  the  son's  own  use.    Tb<^ 
son  was  under  the  influence  of  his  father,  and  piud  as 
moch  r^ard  to  him  as  to  the  dictates  of  an  oracle,  other-r 
wise  a  man  in  his  senses  would  not  have  signed  a  bom) 
of  this  kind,  without  consideration ;  when,  if  the  obligee 
had  put  it  in  suit,  the  consequence  must^have  been  that 
he  would  have  been  thrown  into  a  gaol. 

If  I  should  hold  this  a  debt,  I  should  contradict  all 
authorities  of  cases  between  father  and  son,  and  set  a  bad 
precedent ;  for  by  that  rule  every  small  sum  which  the 
father  had  allowed  his  son,  during  a. time  when  he  did  not 
knew  the  value  of  money,  might  become  a  charge  upon 
him  in  his  riper  years. 

5<  It  has  been  said,  the  son  has  confirmed  this  sipce  bis 
fatbeir's  death;  and  there  are  cases  wbeie  if  the  party 
$ublaU  causd  confirms,  be  has  been  held  bound. 

The  case  of  Mr.  Spencer^s  executors  with  Sir  AiraJum 
Jament  was  mentioned.  But  this  case  dtfers  materiallys 
for'  there  the  contract  was  only  voidable  prtf  tantOf  for 
the  excess*  But  this  is,  ab  ifd$io,  void  in  a  court  of 
equity.  It  was  a  misUke  on  one  side,  an  imposition  on 
the  other.  There  was  not  a  grain  of  consideration  from 
the  father,  nor  b  it  to  be  considered  as  a  loafi. 
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T6e  cot^rniBtion  here  too  it  only  MmmI  oat  from  a 
loose  espression  in  a  letter,  which  might,  or  might  not,  be 
applicable  to  this  matter.  Mr.  Spencet's  was  a  solemn 
confirmation  by  a  new  bond.  It  does  not  go  so  far  as  to 
say,  that  he  intended  to  make  this  void  obligation  good ; 
but  he  only  says,  in  a  letter  to  Mr.  Heriot,  (he  had  written 
to  him,  as  one  gentleman  to  another^  acqoamtiog  him 
diat  he  was  paying  his  addresses  to  his  now  wife,  not  to 
make  an  inquiry  about  fortune,  &c.))  ^  Aat  upon  the 
death  of  some  relation,*^  (not  expressly  this  relation,  upon 
whose  deatli  tlie  contingent  interest  was  to  descend,)  **  the 
lady  might  be  entitled  to  £500." 


It  appears,  upon  the  whole,  to  me,  that  this  bond  was 
obtained  under  paternal  influence.  I  therefore  decree,  it 
be  delivered  up  to  be  cancelled,  but  without  costs. 


Sir  JOHN  ASTLEY,  Bart  agi.  YOUNG,  Esq.. 
K.B. 


Terms  of 
abuse  in  an 
affidavit  filed 
according  to 
form  by  a 
defendant  no 
cause  of  ac- 
tion. 
9  Burr.  8.  C. 


This  was  an  action  on  the  case  brought  against  the 
defendant,  a  justice  of  peace  for  Wiltshire.  1st  count 
was  for  scandalous  words :  2d  count  for  a  libel  contained 
in  an  affidavit  in  this  court,  which  the  defendant  had 
filed  on  his  shewing  cause  against  a  rule  for  an  informa- 
tion prosecuted  against  him  by  the  plaintiff;  in  which 
affidavit  were  These  words,  *^  I  should  then  have  been  de- 
^  serving  of  all  that  Sir  John.Astky  huB'/alsely  sworn 
^'  against  me.*' 


The  defendant  pleaded^  that  he  made  the  aflkiavit  in 
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»99. 


C.B. 


.  /Ob  mi  <<inii»|mY»  the  proidae  wb  jntstA  m  hid  in 
the  deckiBtioB^  hiil  it  it  found.  jm»<.  to  haoe-hui^reductd 
into  writing, 

Qa«  Whether  it  ought  not  to  have  been  in  writing,  bj 
iheetBtate  of  frauds? 

WiUeif  C.  J.,  and  the  whole  court,  were  most  clearly 
of  opinion,  the  pramise  was  void;  and  they  diatingwished 
it  from  the  case,  where  A»  having  brought  hia. action  for 
trespass  for  a  tort,  iind  not  ihi  a  contract,  (sounding 
merekf  i>^  damages,)  ugainst  B. ;  and  in  order  to  stay  that 
suit,  C.  promises  to  pay  A.  ^50,  Sec.  if  he  will  desist  in 
his  actioni^gainst  B.,  that  may  be  good,  and  is  not  a  pro- 
joise  to  pny  ^As  debt .  ofumtb€f[,  as.  h«re  it  i%  wUtm  the 
express  woids  of  the  act  .  . 

FidiIjOfdRa3fnLlOS6.BiuJcn^v.I>arnMU,^ 
case  put  by  the  C«  J.,  jBo^Aeiy  v.  Curry, 
7Vtfi.2i  Geo.  S«C.B.,aaa»ep(ntttdetendiiiBd 
on  same  distinction,  v.  5  Mad»  £05. 


SIMS  agi.  SIMS^— *-K.  & 


After  sen- 
tence given 
for  oonta- 
macy  iathe 
Spiritual 
Courts  this 
court  will 
not  grant  a 
prohibition^ 
but  leave  the 
party  to  his 
appeal    2  Burr.  S.  C. 


A  WOMAN,  libelled  in  the  bishop's  cqnrt  of  Baik  and 
fVelis,  against  a  person  whom  she  called  her  hosband, 
al]^;ing  they  were  married  m  1731,  and  cophahited  for 
several  years  as  husband  and  wife,  till  her  husband  treated 
her  wilfa  cruelty,  and. then  left  her,  and  praying  that  he 
might  answer  these  fiiets,  and  that  she  aught  be  divorced. 

Ue  answered,  that  in  1742  he  was  married  to  «/.  S.,  and 
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excelptM  to  die  former  paft  of  tke  libd  wfaiidi  pftyt  il  H^ 
covery  ^edier  he  was  not  married  to  tlie  libdler* 

The  ecdeaiastical  jedge  of  err  ided  the  eieeptiQii,  trni 
was  proceeding  to  excommunicate  the  husbaiid  for  coo* 
tumacy. 

Mr.  Popham  now  moved  for  a  prolubitioiiy  as  the  dis- 
covery which  was  required  to  be  made  by  the  man  tended 
to  chaige  him  with  felony. 

Denisan,  J.  (absenie  C.  J.)  said  it  was  proper  to  con* 
sider  whether  the  remedy  was  not  by  appeal ;  and  though 
tfie  sentence  was  urged  to  be  interloGUtorfy  and  in  the 
middle  of  the  cause  i  the  court  weae  clear  that  an  appeal 
would  lie. 

tiaw6Yer,  Denisan,  J.  said  Mr.  P.  might  mention 
it  again,  if  be  pleased^  when  the  eourt  was  ftdl« 

And,  accordingly,  at  another  day, 

Mr.  Popham  moved  it  again,  and  utged;  that  in  all 
cases  where  inferior  courts  were  guilty  of  excess  of  juris- 
diction, this  court  would  interpose,  in  order  to  prevent 
the  ill  consequences  to  the  parties ;  that  here,  though  the 
spiritual  court  had  jurisdiction,  and  a  right  to  call  upon 
the  defendant  for  an  answer  upon  oath,  yet  they  had 
been  guilty  of  an  excess  in  persisting  to  extort  a  con- 
fession from  him  after  he  had  disclosed  the  special  matter 
in  lus  answer,  by  way  of  excuse,  8lc.  Cro.  Jac,  388. 
Freem.  296. 

Lord  Mansfield,  C.  J. 
They  have  jurisdiction,  and  are  the  proper  judges 
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whether  die^defendant  has  offered  a  good.excnw  for  not  sn- 
swering ;  and  if  they  have  erred,  your  remedy  is  by  appeal, 
to  have  that  sentence  reformed.  Besides,  this  is  after  sen- 
taice  pronounced ;  however,  an  appeal  will  stay  fiiidier 
proceedings. 

DenisoHf  J. 
-  I  8t31  diink,  as  at  fimt^diat  ihis  court  have  nolhing  to 
do  with  it;  if  the  sentence  be  contrary  to  law,  it  is  con- 
trary to  the  law  of  the  ecclesiastical  courts,  and  to  be  re- 
formed by  appeaL 

Foster,  J. 
I  always  |!Ook  it,  that  where  the  spiritual  courts  had  ge- 
neral Jurisdiction,  no  prohibition  would  lie  after  teniem, 
but  the  party  is  put  to  his  appeal. 

JVilm^  in  oopcurred,  .and  aaid,  they  might  appeal 
from  diis,  though  but  an  interlocutory  sentence* 

Cur^.  It  being  a  dear  case,  we  cannot  grant  a 
rule  to  shew  cause;  therefore,  take  nothing  by 
your  motion. 
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COPPIN6DALE  agt.  BRIDGEK  aod  vaoilier. 

K.B. 


Process  Thib  'Wfis  a  case  reserrtd  at^the  hat  aittinga  at  We$i^ 

^^^  iWMter, after  £salerr  Tcm. 

against  a  ' 

trader's  ef- 
fects^ return-      The  action  waa  case  against  the  aheiiff  of  Middtesex 

retarn!^^  iar  a  frlse  netvni,  an  mliinaing  nmtta  bona  to  ^fi.fa»,  de- 
he  had  in-  livened  to  Inm  for  levying  ^M>50  of  the  gooda  of  Jiafta 
^^  BBfefuttr  «t  tl»  plaintiff 's  aoitM^ea  not  gvjl^« 

by  being  two 

months  in  it  ^as  proved  that  die  phintiff  sued  out  a  bill  of  Jfii- 

m^foaa,  to  ^^^^^  against  Debonair,  the  2d  of  May,  1157,  returnable 
be  a  good  re-  S  Arsri.  Thatondie^aklSd^fMtfjrhewaaftfTeitedapfHi 
r">d  bdbre  ^^  ^^^  ^^  hen^  60  wider  arrest,  irae  on  the  4th  of 
the  two  iU^y  chttiged  with  process  jrat  of  C.  B.  at  die  aoit  of 

"^*  K.*^*  "^^V^  Solomon,  on  which  day  he  was  brought  by  habeas 
vested  by  re-  corpus  to  J.  Clivers  chambers^  and  committed  to  die  Neet, 
lation  in  the  charged  wkb  both  actions.  That  iti  IVin.  90  and  SS 
md^^'  6flO.  2.  die  pfadotiff  obtained  judgment  against  Debonair 
plaintiff  for  iPSOOO  debt,  and  £6.  lOf.  damages, 

having  been 
liable  to  re- 
fund^ had  the      Tbnt  on  the  17di  of  June  Siji.fa.  issued  to  the  defend- 

money  been  ants,  returnable  3  TrAi.  (26di  of  June.)  That  on  die  ISdi 
the  firstre-^  ^^  June  the  defendants  took  divers  goods  of  Debonair  in 
turn  day.  execuUon,  and  levied  thereof  <£292.  7^*  That  on  the 
2  Burr.  S.  C.  5^  of  November,  they  returned  nuUa  bona. 

That  Debonair  was  proved  to  have  been  a  trader  within 

the  statutes  of  bankrupts,  and  remained  in  custody  at  the 

,  plaintiff's  suit  from  the  said  2d  of  May  until  and  upon 

the  2d  of  July  following,  on  which  day  he  was  diachaiged 
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if 59.  As  to  the  eonsequencet  to  the  plabtiff,  he  coaid 

^  gam  DO  property,  but  if  the  money  had  been  paid  to  him, 

DALE        ^^  afliignees  might  recover  it  back,  agun.  Rush  v.  Baker, 
8  Sir.  996. 


agt. 


As  to  the  sheriff,  I  admit  the  original  aeiziira  wa«d|||^a 
trespass,  as  in  Cooper  v.  Chitty,  Michaeimas,  SO  <>^/JL 
but  still  he  would  have  done  something  unlawful,  and  have 
been  liable  to  an  action  by  the  assignees ;  and  if  his  having 
aeted  in  such  a  manner  as  to  guard  Umself  from  their 
action,  must  lay  him  open  to  this,  it  is  a  very  unfortunate 
situation  indeed. 

Reply. 

The  property  was  vested  in  the  sheriff,  before  there  wts 
any  act  of  bankruptcy  committed. 

As  to  Mr.  Yaks^s  case  of  a  judgment  leversed,  that  is 
void  to  all  intents  and  purposes,  as  if  it  had  never  existed. 
But  here»  nothing  ex  po^  facia  can  vary  the  case. 

Lord  Mansfield,  C.  J. 

This  was  made  a  case  by  the  cetm^t  of  faodi 
parties. 

What  stuck  with  both  parties  was,  the  execution  bdng 
at  the  suit  of  the  man  who  arrested  the  batdtnipt,  and 
thereby  the  means  he  took  for  the  recovery  of  his  debt 
preventing  their  own  effect 

Any  question  which  might  have  arisen  hs  tp  the  day  of 
the  arrest,  and  the  day  of  the  discharge  being  exclusive  or 
inclusive,  is,  by  the  present  state  of  the  iacts,  out  of  die 
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DeniiOHf  J. 
Taking  all  the  facts  together,  I  think  this  is  a  very 
plain'  case. 

At  the' time  the  sheriff  made  his  return,  the  matter  of 
property  was  very  clear.  But  it  is  said,  he  should  have 
made^his  return  at  the  day  of  the  return  of  tl[||kvrit,  and 
that  the  goods  were  then  the  property  of  Demnair.  If 
be  had- paid  the -money  over  to  the  plaintiff  at  that  time, 
he  had  been  right ;  but  the  controversy  would  then  have 
arisen  between  the  assignees,  and  this  ptaintiff. 

-  Tlie  Veritas  facti  h^re  is  as  the  defend^ t  has  returned 
it,  and  why  should  we  presume  the  return  made  at  the 
day  when  the  writ  was  returnable,  when  the  contrary  is 
stated  ?    * 

Thex:ase,  in  my  opinion,  is  with  the  defendant. 

Foiter,  J.  : 
I  tlunk  the  return  is  true.' 

It  is  said  that  this  doctrine ^^relation  is  a  hard  law; 
but  I  think  not.  The  bankrupt  Jaws  j|te||^  make  an 
^qual  distribution,  and  we  should  furtiflMHb  much  as 
we  can. 

Before  the  return  vTas  made,  there  was  a -complete  act 
cf  bankruptcy.  Even  if  this  return  had  been  made  on  the 
26th  of  June,  still  I  cannot  say  that  it  would  have  been  a 
false  return. 

fFilmot,  J. 
I  have  no  doubt  but  this  is  a  good  return. 


^^ 
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This  18  no  difference  betweien  complex^  and  simple, 
acts  of  bankruptcy ;  but,  in  this  case,  the  first  arrest  is   p 
eventually  a  simple  act  of  bankruptcy,  if  the  party  lies  in 
prison  two  months,  by  relation. 


Bs 


As  to  the  question,  whether  this  would  have  been  a 
good  return  if  made  on  the  26th  of  June,  I  confess  I  have 
some  doubt,  because  there  would  have  been  no  act  of 
bankruptcy  then  committed,  and  it  would  be  very  hard 
for  a  sheriff  to  be  subject  to  an  action  for.  a  matter 
which  might  or  might  not  happen,  and  was  not  under  his 
control,  or  power. 

I  think  this  case,  as,  it  is  here  stated,  falls  directly  within 
the  meaningi  and  words,  of  Jac,  1 . 

Plaintiff  nonsuited^ 


'  The  KING  agt.  BOYAL, K.  B. 

Indictment  against  the  defendant  for  not  performing  An  ii 
bis  statute-labour  at  the  highways,  at  St  ^^luu-j  "'^"* 

charged,  that  A.  and  B.  being  surveyors  of  the  liigliways  remt^ 
of  &c.  did  appoint  the  2dth  of  June,  to  carry,  and  provide^  trrHlu       I 
materials  for  the  repair  of  a  particular  highway,  the  saui^^^J^^^       | 
being  o(  the  six  days,  and  that  they  being  8cc.  at  a  conveitj<erit  only,       I 
time  before,  viz.  on  the  Sunday  pQl^eding,  did  gm  public  ^  ^^ 
notice  in  the  church,  nevertheless  tt^e  defendant,  who  on  negle 
the  said  83d  (Sunday J  and  frqm^  Uience  to  and  on  the  highv 
29ih,  &c.  kept  a  draught,  &c.  well  knowing  hiar  duty^  but  ^^^^     j 
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neglecting  the  same,  did  not  send  a  draught,  properly  pro- 
vided with  two  able  men  to  attend  the  same,  as  he  ought 
to  have  done,  but  therein  wholly  neglected,  a^inst  the 
peace,  Scc. 

Mr.  Vivian  sometime  since  obtained  a  rule  to 
quash  this  indictment,  unless  cause. 

Mr.  Winn  now  shewed  cause. 

The  first  and  second  objections  were,  that  it  is  not 
positively  alleged,  that  this  day  was  appointed  by  the  sur- 
veyors, or  that  it  was  one  of  the  six.  Being  surveyors, 
and  being  one  of  the  six,  is  sufficient  Rex  v.  Moore, 
2  Mod,  128.  shews,  that  existena  is  an  averment,  and  many  | 
other  cases. 

The  other  objection  was,  that  no  indictment  would  lie, 
the  22  Car.  2.  having  provided  a  particular  remedy,  by 
a  penalty. 

If  the  penalty  be  added  to  a  common  law  offence,  or 
to  a  statute-offence,  by  a  subsequent  statute,  or  by  a  sub- 
sequent clause  in  the  same  statute,  or  if  the  remedy  does 
not  extend  to  every  case,  an  indictment  lies*  Here  are 
three  statutes,  1st,  that  of  2  and  S  P.  and  M.  c.  8.  by 
which  four  days'  work  is  required,  and  stewards  of  leets 
are  to  inquire  into  offences  agamst  that  statute,  or,  in  de- 
fault thereof,  but  not  in  the  first  instance,  the  sessions. 
£dly,  Tlie  5th  of  Elizabeth,  c.  IS.  gives  the  sessions^  as  I 
apprehend,  an  original  power  to  hold  plea  of  this  matter, 
which  must  be  by  indictment,  for  it  authorizes  ju&tices  <^f 
the  peace  to  make  jy^entment  to  the  |;eneral  sesaioss 
of  any  default  contrary  to  tli^jstatute  of  P.  and  M.  upqn 
which  the  justices  are  to  assess  sach  fines  as  shall  be 
thought  meet. 


^ 
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'  it  is  certainly  oppressive  to  proceed  by  indictment,  and 
in  the  case  of  a  new  offence,  it  will  not  be  suffered. 
2  Hawk.  P.  C.  21J.;  l^ere  ^s  no  particular  direction 
of  the  six  dayV  labour  before  the  statute  of  Car.  2.,  and 
that  statute  does  particularly  direct  it.  It  likewise  pro- 
vides a  remedy,  if  it  be  disobeyed*  Every  act  giving 
a  penalty  ought  to  be  pursued  in  the  prosecution.  1  Rep. 
Se.  Plow.  206.  1  Show.  S98.  Salk.  43.  Palm.  S88. 
2  Ro.  Rep^  299.  and  in  CtistWs  case,  on  18  Hen.  6.  c«  1 1. 
indictment  for  taking  the  office  of  justice  of  the  peace,  not 
having  lands  of  such  value,  the  same  objection  was  allowed. 
So  3  Keb.  34.  3  Mod.  76. 

Lord  Mansfield,  C.  J. 

This  point  was  so  lately  before  us  that  it  need  not  be 
gone  into  now.  That  case,  and  indeed  Rex  v»  De/oia^ 
was  decisive.  This  was  indictable  before  the  aummafy 
proceeding  was  introduced  by  the  statute  of  Car.  2.  and 
that  is  cumulative. 

Being  surveyors,  and  the  day  being  one  of  those  ap- 
pointed, is  a  sufficient  avei^ment  that  they  were  ao.  Be- 
sides, it  is  not  of  course  to  quash :  if  your  objections  can 
be  supported,  you  may  demur.  But  I  do  not  like  indict- 
ments, where  there  are  summary  remedies ;  unless  the  sum- 
mary remedy  cannot  be  had,  it  has  the  appearance  of 
oppression. 

This  rule,  however,  must  be  discharged. 
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HAWKINS  ogL  COLCLOUGH.-^:^IL  B.  ^' 

3C 

TRB8PA88,  afliaulty  battery,  and  hhe  imprisonment  A  n 

The  defendant  pleaded  in  bar,  that  the  parties,  after'A^  ?^  ^ 

action  brought,  had  submitted  all  matters  in  difference  to'^tli 

the  award,  &c.  of  J.  and  B.  provided  they  made  their  &^& 

award  before  the  14th  of  Auguit,  1155,  and  if  they  did  ^^j^^ 

not  make  an  award  in  that  time,  then  to  the  umpirage  of  to  b< 

C.  to  be  made  before  the  13th  of  October,  1755.  That  jt.  ^ 

mtei 
and  JB.  made  no  award;  bat  that  before  the  13th  of  Oct^  imp] 

to  wit,  on  such  a  day,  C  made  his  award,  reciting  that  a  a>^  ^^ 

suit  was  depending  between  die  parties,  in  which  they  ^^^  ^ 

had  been  put  to  great  expense,  and  that  they  had  agreed  tresf 

to  refer  all  matters  in  difference  between  them  to  him,  he  ^°  ^' 

muti 
the  said  C«  did  award,  &c.  that  each' party  should  pay  his  final 

own  costs,  and  the  defendant  pay  the  plaintiff  5$.  for  ^  Bt 
having  made  the  first  breach  in  the  law.    And  the  de- 
fendant avers,  diat  he  tendered  5s.  to  the  plaintiff,  who 
fefused  to  receive  it.  To  this  plea  the  plaintiff  demurred, 
and  the  defendant  joined  in  demurrer. 

Mr.  Anguishf  pro  quer\ 

The  general  question  is,  whether  the  award  is  good  I 

I  am  to  maintain  the  negative,  which  I  shall  endeavour 
to  do  upon  these  two  foundations. 

Ist.  For  the  uncertainty.     2dly.  As  not  being  final. 

Ist.  An  award  must  pursue  the  submission;  here  the 
submission  is  of  alt 'actions,  and  the  umpire  has  not  pre- 
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Col* 
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K.  B. 


tended  to  determine  more  than  one,  and  that  he  recite  to 
have  been  a  suit  then  depending  between  them  (without 
shewing  the  nature  of  the  suit) ;  now  that  suit  might  be 
concesniag  sueh  a  matter  as  could  not  be  suboutted  to 
arbitration^  viz.  concerning  a  freehold,  1  Ro.  Ab.  242,  pi. 
1.  or  concerning  marriagei  25dL  pi.  10.  The  award  is 
^ot  in  itself  said  to  be  ds  e^  stiper  prenrntiSj  and  die 
'*^avermeat  in  the  plea  that  it  is^  is  not  sufficients  Former^ 
awards  were  considered  in  die  light  of  judgmepls^aMl  no 
a?ennent  dekor&  could  be  rtceived,  and  thouf^  il  maj 
now,  ye%  that  is  only  to  supply  defects,  and  not  !•  make 
good  an  award  olherwise  entisdy  void,  as  appears  Irom 
the  4th  resolutK^n  in  I  Lord  Jiojim.  24€. 

It  is  essential,  in  rrfening  a  trespass,  l|lk  aoiBe  damages 
should  be  awarded,  else  tfaer^  is  nothing  referred,  lor 
every  trespass  implies  a  wrong.  1  Ro.  Ab.  ^1.  pi.  1.  S. 
Cro.  Jac.  447.  and  the  dd  resolution  in  Lord  Raym.  €46. 


• ;  Now  eaoh  is  here  to  pay  hb  own  charges,  and  tbede- 
fendant  to  pity  5r.  for  making  the  first  breach  in  law, 
which  is  not  said  to  be  for  damages,  or  by  way  of 
faction. 


2dly.  It  is  not  final,  it  does  not  expressly  put  an  end 
to  all  controversies,  nor  award  mutual  releases.  Award- 
ing, that  the  party  shall  be  nonsuit  or  discontiaiie,  is  ui- 
sufficient.  1  Ro.  Ab.  252.  p.  16,  17^  2  Sir.  1024.  Cro. 
EL  904w  924. 

Mr.  Caldecot,  e  contr.  ^ 

As  to  the  Ist  point.  A  general  reference  of  all  actions 
is  well  satisfied  by  an  award  touching  one  partscillar 
action^  and  no  other  shall  be  intended  to  be  depeodiBg. 


^-v. 
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8  Co.  98.  BaipoI^B  case.    Here  it  imiBt  be  mteoded  thit 
'  ^|he  suit  he  mentions  was  the  present 

The  case  in  Lord  Raym.  846.  is  by  no  means  ap» 
{rficaUe^  for  the  award  there  was,  thai  die  party  should 
pay  in  Us  own  right,  though  he  only  catered  into  the    C 
submission  as  attoraey  for  another. 

It  is  said  this  award  is  not  mutual*  It  is  snffident  in 
trespass  to  award  damages  to  the  party  injured,  which 
operates  as  a  satisfi^tion,  and  may  be  pleaded  in  bar  to  a 
future  action,  though  it  would  be  otherwise  in  debt  on  a 
single  bill,  there  the  award  of  payment  would  not  be 
good,  because  payment  is  no  good  plea  to  such  a  spe- 
cialty.    Hob.  49. 

To  2d  point 

Surely  it  is  final,  and  determines  all  that  was  submitted 
to  him.  1st,  as  to  costs,  he  directs  each  party  to  pay 
his  own !  and  2dly,  as  to  damages,  that  the  defendant 
should  pay  the  plaintiff  Ss.  All  this  is  quite  plain,  and 
shews  great  good  sense,  though  not  much  learning ;  and 
indeed  the  umpire  was  but  a  cobbler. 

He  declares  tiiat  to  be  hie  deierminaiion.  Awards  are 
to  be  construed  according  to  the  intention  of  the  arbi- 
trators, and  it  is  plain,  that  this  honest  man  intended  to 
put  an  end  to  the  matters  in  difference  between  his 
neighbours. 

Lord  Mansfield,  C.  J.  '^ 

Awards  are  now  considered  with  greater  benignity,  and 
latitude  of  construction  than  formerly,  as  they  are  made 
by  judges  of  the  parties  own  choosing,  and  with  a  design 
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to  prevent  more  expmme  litigatioos.  And  tlufl  cauae 
seems  very  proper  for:aii  arbitnuioD,  being  only  a  trifling- 
battery.  I  agree,  that  it  is  of  the  essence  of  an  award,  Av 
be  bodi  certain,  and  final,  because  it  would  otherwise 
beget,  instead  of  put  an  end  to  suits :  but  impossible,  or 
improbable,  presumptions  are  not  to  be  made,  to  overthrow 
K.  B.  awards ;  as  here,  to  suppose  a  dispute  of  lands,  treason, 
matrimony,  felony,  &c.  These  would  be  extraTagant 
intendments.  The  umpire  here  heard  one  action ;  hi  rrfers 
to  the  submission^  and  mak^  an  end  of  it.  If  there  were 
"t        other  suits,  they  should  appear,  and  not  be  presumed. 

2d.  As  to  the  finality  of  the  awiird. 

The  arbitrator  had  two  things  to  dispose  of,  |st,.cc!its; 
and  2dly,  damages. 

As  to  the  costs,  he  seems  to  liave  thought  both  parties 
to  blame^  and  therefore  directs  each  party  to  pay  his  own 
costs.  .  As  to  the  damages,  the  defendant  b  to  pay  the 
^^  plaintiff  55.  for  having  made  the  first  breach  in  die  law, 

which  is  the  same  as  if  he  had  expressed  it  to  bein  satii- 
Jbction,  and  it  m^ht  be  so  pleaded  in  bar  of  a  fiitore 
action. 

jDaNjOft,  J.,  observed,  on  the  2d  point,  that  though 
there  ht(d  been  no  satisfinstion,  yet  it  is  now  settled,  thatk 
w^itM  be  good;  but  here;  even  that  is  not  an  objectioa. 

fW/«f,  J.,  concurring,  demurrer  overmlH,  and'jficl|- 
ment  for  the  defendant. 
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1757.  3dly.  Awards  are  to  be  liberally  construed;  they  may 

^^t^        be  good  in  part,  and  bad  in  part;  the  same  award  may 

r  BRRY       contain  matters  quite  disttnct,  and  independent 

agt. 

To  apply  these  general  rules  to  the  present  case.  The 
'^y  ^^  declaration  says,  the  award  was  for  the  defendant  to  pay 
K.  B.  the  plaintiff  a  debt  of  £^S.  Us.  lOd,  and  his  cosU;  the 
award  given  in  evidence  is  the  same  as  to  the  debt,  but 
contains  further,  that  the  defendant  diall  deliver  up  a 
note  for  seven  guineas  to  the  plaintiff,  this,  being  also  in 
his  favour  surely  cannot  hurt  him,  though  he  did  not  set 
it  out. 

The  declaration  says,  it  was  to  be  paid  in  salisfiielioii  (rf 
the  particular  action  then  depending^  the  award  giveo  in 
evidence  was,  in  satisfaction  qfall  suits:  410  odier  shaH 
be  intended ;  but  further,  the  declaration  here  avers  there 
was  no  other  depending.  The  dedaratioo  is,  that,  on 
payment,  the  suit  should  cease,  and  the  parties  release ; 
the  award  in  evidence  is,  all  smts  should  cease :  but  it 
is  averred  there  was  no  other,  and  indeed  no  otlier  lb«i 
that  was  rrferred  by  the  nde  oi  Nisi  Priui,  theiefofv 
pleaded  according  to  the  operation  of  law. 

Mr.  4^gutsh,  for  the  defendant. 

There  ar^  two  pdats,  to  Acw  the  evidence  dd  not 
maintatfl  the  declaration. 

1.  An  omission  in  the  decoration.  2dly.  A  misuke 
•in  it. 

1st  It  does  not  mention,  that  the  award  was,  to  d^v^r 
up  the  seven  guineas  note,  which  seems  to  have  exceeded 
the  bounds  of  the  arbitrator's  authority,  which  must  be. 
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which  must  confine  it  to  that  cause  of  actiOD  referred  to 
the  arbitrators  by  the  rule  of  Nisi  Prhu;  bu^  in  this 
case,  he  has  likewise  averred  there  was  no  other  action 
then  depending  between  the  parties. 

Denison,  J. 

1  am  of  the  same  opinion*  I  think  that  the  plaintiff 
needs  not  set  out  any  more  of  the  award  in  tins  action 
than  is  necessary  to  found  his  demand  1  Leon,  72.  Li- 
Rep.  3 1 2.  Register,  J 1 1 .  L  SalL  72*  Lord  Raym*  7 1 5. 
But  in  debt  on  the  arbitration-bond,  for  the  penalty,  upon 
the  plea^  no  award  made,  the  plaintiff  mustj  in  hu  replica* 
Hon,  set  out  all  the  material  part  of  the  award,  relating  ta 
either  party,  but,  according  to  Halth  opinion,  may  omit 
matter  that  is  totally  imnmteriil^  becausei  in  fact,  no  part 
at  alL 


2dly,  As  to  the  release,  it  is  no  variance^  and  tbotigh 
the  award  be,  general  releases  of  all  actions,  a  tender  of 
a  particular  releaiie  of  the  action  (where,  in  fact,  there 
was  but  one)  would  be  a  good  performance  ;  and  here 
it  is  averred  there  was  but  one ;  but,  even  if  this  aver- 
ment was  out  of  the  case,  we  could  not  btend  there  were 
more  actions  depending}  but  the  defetidant  sbould  have 
shewn  it. 


jFbsler,  J,,  concurring  itt  omaihiS^  judgment  for  the 
plaintiff. 
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2.  That  the  surveyor  was  the  witness  to  prove  not  only 
the  service  of  the  notice,  but  ako  the  fact,  that  there  was 
not  sufficient  in  the  waste,  &c. 

Answer.  The  fact  does  not  necessarily  appc^  to  have 
been  so  in  this  case ;  for  the  order  is,  that  he  gave  full 
proof  to  the  court,  which  might  be  by  others.  But  if 
not,  he  was  the  proper  officer,  and  the  evidence  by  him 
sufficient. 

S.  That  he  is  made  the  judge  to  estimate  the  damage. 

Answer.  The  act  appoints  it :  besides  an  appeal  lies 
to  the  sessions,  who  are  to  settle  the  damages  ia  such 
cases. 

4.  The  notice  is  not  agreeable  to  the  act ;  it  should  be 
both  to  the  owner  and  occupier. 

Ansr.  Then  the  word  and  must  be  understood. 

The  words  of  the  act  are  complied  with;  and,  I  submit 
it,  that  it  was  not  the  intention  of  the  legislature,  that 
notice  should,  at  all  events,  be  given  to  the  owner;  be- 
cause being  a  summary  proceeding  for  public  utility,  and 
oidy  six  days  notice  required,  the  owner  may  reside  in 
places  remote,  or  out  of  the  kingdom.  Waker  v.  Rum- 
bold,  4  Mod.,  in  construction  of  the  statute  of  2  ff.  & 
M.  as  to  five  days  notice  of  distress,  giving  it  to  the 
occupier  is  sufficient;  and  as  to  any  aid  from  the  latter 
part  of  the  act,  29  G.  2.  which  gives  recompense  to  both 
owner,  and  occupier,  that  is  where  both  are  dam^^ed. 

5.  The  notice  is  said  to  have  been  given  to  the  occupier, 
or  left  at  his  house. 
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contrary  to  natural  justice,  to  remove  him  from  his  place 
of  residence,  without  notice. 

3.  It  is  not  enough,  that  nothing  bad  appears  on  the 
face  of  their  orders,  but,  if  they  have  omitted  any  necessary 
circumstances,  in  which  (had  they  been  set  out)  there 
might  be  error,  the  order  must  be  quashed ;  because  the 
court  will  intend  nothing  in  matters  of  jurisdiction,  but 
require  it  to  be  fully  set  out,  as  this  is  the  only  vray  they 
have  of  exercising  their  general  superintendent  jurisdiction 
over  inferior  courts,  and  their  proceedings.  Orders  of 
justices  of  peace  in  this  summary  way,  may  in  some  re- 
spects be  more  or  less  favourably  construed,  according  to 
the  equitable  circumstances  of  the  case ;  but  this  general 
principle  extends  to  them,  namely,  that  this  court  will 
not  intend  any  thing  that  is  matter  of  jurisdiction,  as  was 
fully  laid  down  by  Ld.  Hardwickfj  C.  J .,  in  the  case  of 
Chelteoy  and  Stepney.  But  in  the  present  case,  there  are 
no  equitable  circimistances,  but  the  power  is  in  deroga- 
tion of  common  right,  and  to  deprive  an  owner  of  his 
dominion  over  his  own,  contrary  to  the  nature  of  property; 

As  to  the  objections. 

t .  As  tltere  never  was  a  case  before  the  court,  ou  this 
point  before,  in  an  order  of  this  sort^  no  express  atithority 
can  be  produced,  but  arguments  from  cases  analogous. 

Orders  of  removal  must  set  out  the  pauper's  name  and 
addition,  as  spinster,  widow,  8cc.  St.  Mary  Slraiford  v. 
Long  Stratford.  So  exceptions  to  a  poor's  rate,  for 
leaving  out  several  persons,  must  particularly  name  tbem. 
Rex  V.  Abingdon,  Bit.  27  G.  2.  And  as  to  the  name  of 
office  being  more  proper,  because  it  prevents  abatement, 


/i^. 
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1757 .  7.  They  order  recompense  for  the  damage,  or  materUs, 

rm^^         &c.  which  is  too  narrow,  for  they  are  to  allow  fiir  bodi. 
The  King 

^g  Mr.  Norton,  on  the  same  side. 

Manning.  ' 

K.  B.  There  is  an  evident  necessity  from  the  plain  constniclioD 

of  this  statute,  that  two  things  should  be  disclosed  by  the 
justices^  order  to  give  them  jurisdiction.  Ist.  Notice  to 
both  owner,  and  occupier,  because  the  property  of  both 
is  to  be  affected.  £dly.  A  precise  adjudication  that  there 
were  not  sufficient  materials  in  any  waste,  ttc.  AO 
points  necessary  to  give  jurisdiction  must  be  adjudged. 
18  Eliz.  of  bastardy,  enacts,  that  justices  of  peace  shall 
take  order  to  pumsh  the  fiither,  &c.  They  must  adjudge 
him  to  be  the  father,  and  only  reciting  that  be  is  so,  is  ill. 

So  13  &  14  Car.  2.  which  affects  the  liberty^  as  this 
does  the  property,  of  me%  has  general  words,  *'  on  the 
complaint  of  the  overseersi  ftc."  yet  h  is  necessaiyto 
adjudge,  Ist.  the  complaint,  2()iy«  being  likely  to  becoaie 
chargeable,  Sdly.  that  it  is  the  settlement.  2  Salk.  i9i 
Sir.  77.  and  a  multitude  of  other  cases  prove  this. 

So  1 1  G.  2.  against  fraudulent  removals  of' goods  to 
prevent  distresses,  the  necessary  fiicts  must  be  adjudged: 
and  this  principle  runs  uniformly  through  all  the  cases  of 
orders  made  by  justices  of  peace,  or  other  inferior  jnis- 
dictions. 

If  no  notice  was  given  to  the  OM^ner,  how  easy  wonU 
it  be,  through  the  connivance,  or  negligence  of  the  tenant, 
to  ruin  the  inheritance ;  whereas,  the  owner  b  principally 
to  be  considered,  and,  if  damage  is  done  to  the  soil,  be 
may  maintain  an  action  for  it,  though  there  be  a  tenant 
for  years.  So,  on  the  other  hand,  if  the  owner  alone  is 
summoned,  without  the  occupier,  the  tenant  may  be  in- 
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1757.       su^cient^  far  thU  is  a  kind  of  sacrifice  of  pfivaAe^profMN^ 

Tb^ferNG    ^'-^'^'^^'J^  utili|;jf,  apd  therefore  no  maniile.  qlgf^lMW 

;  / 1^    "' '    sli^uid  be  receivecU  that  tend  to  overtliro>w  the  enA  pMH 

\f   iIk  I N  r    P^f  ^^ '  ^"^'  ^  many  cases,  it  would  be  impossible  to  gn» 

y^^y-^^   the  owner  notice ;  he  may  live  remote,  the  title  may  be 

""^^^^^^     dispAitedy  the  estate  may  be  in  trusteesy  Sic.  and  the  words 

of  the  act  are,  giving  him  notice,  or  kaviag  U  ioi  km 

place  of  abode,  which  is  most  properly  applicable  to  the 

occMpuer  qnly.   But  there  are  several  ntitferial,  subataaial, 

objections  to  this  order.    If  the  sessions  had  authority  la 

act  as  they  have  done  iit  this  case,  it  would  be  the  mPtX 

arbitrary  power  in  the  world ;  but,  though  very  extensive 

powers  are  vested  in  them  for  carrying  on  the  purposes 

/  of  the  act,  yet  must  they  be  exercised  under  paoper 

guards,  and  restrictions. 

1  St.  There  must  be  a  necessity,  and  that  must  appear. 

2.  The  species  of  materials  wanted  must  be  maotioned 
ill  the  notice,  and  some  evidence  giveu  that  there  is  a 
prospect  of  finding  such  materials  in  the  ground.  . 

3.  The  particular  fields,  or  closes',  must  be  mentioiied, 
and  described  in  the  notice,  that  the  party  may  have  ma  op- 
portpnity  to  come  in,  and  sbe.w  in  excuse,  either  Jiml  thps^ 
w^re  materials  of  that  species  to  be  met  with  in  aoi^ 
waste,  or  common,  &c.  or  that  the  place  they  pw>poiia.li^ 
enter  is  a  garden,  plantation,  &c.  (which  arc  «e;|fl«q>lid' 

#by  the  act)  for,  in  either  of  these  cases,  the  surveyor  would 
have  no  power.  But,  as  this  or^ev  js  wpr4e4i»ifc.€«lfal8 
to  all  kinds  of  mat^ria^s,  and  over  all  pnota.f^f  this  Jaiig0i 
farm,  so  that  it  is  impossible  for  the  pv^  to  defead 
himself. 

Again,  the  form  of  the  award  of  satisfaction  is  also 
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)'»    ''JiM.      J  •  ...  ....  .1  ,f|,      III      ,; 

M'    :••);*  ...  :  : \,       I 


^i/Aiii    //    '*      The  KING  agt.  WILLIAMS. — ^k!  B. 

Aninforma-  This  was  an  information  against  the  defendant,  before 
tion  quashal,  ^l^g-  Lord  Mayor,  two  aldermen,  and  the  recorder  of 
fore  Uie  Ld.     Loudon,  at  their  sessions,  for  having  saddles  of  leather  not 

Mayor,  on       well  tanned.     Vide  1  Jac.  1.  c.  22.  §  29.  31,  32,  33.  44. 
the  St.  1  Jac.   .^       * 
1.422;  and    ^^- •^^• 
held,  that  the 

P"^*^?^"^  The  information  being  brought  up  by  certiorari,  Mr. 
should  hare    ^     .^  ^  ,    °         ,     m     •        u-     . 

been  by  in-     trouid  moved  to  quash  it,  on  the  following  objections. 

dictment. 

1st.  If  the  proceedings  in  this  case  are  to  be  considered 
as  before  the  Lord  Mayor  singly,  then  they  are  bad  on 
that  account,  his  power  extending  only  to  red,  and  uo- 
wrought,  leather. 

2dly.  If  the  proceedings  should  be  at  the  sessions,  tfaej 
ought  not  to  have  been  in  this  summary  manner,  by  in- 
formation, but  by  indictment. 

Mr.  Norton^  Mr.  Williams,  and  others,  e  contr\ 

1st.  That  this  was  an  information  before  the  Ld. 
Mayor  singly,  and  the  act  of  parliament  must  mean  to 
authorize  such  a  proceeding,  by  naming  the  Ld.  Mayor, 
because  he  is  not  a  person  whose  presence  is  essential  to 
the  liolding  of  the  sessions  for  the  city. 

2d.  The  jurisdiction  given  in  thb  case  to  the  Ld.  Mayor 
is  not  coufined  to  the  limits  of  the  city:  how  then  can  a 
grand  jury  at  a  city  sessions,  present  such  offences  against 
this  2»talute  as  may  arise  without  the  liberties  of  the  city.^ 
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l^^if  1  iaid|  the  proceeding  cannot  be  by  iudictment^  because  the 
Th^^Ntfi    ^^^l***"*?  ^  ^^  *^'y  magiitrates  extends  three  miles  beyond 

the  lioaits  uf  the  city.  But,  by  this  statute,  they  have  a 
WiLLiAHi    power  to  inquire  by  their  jtiryj  of  any  of  diese  offencei 

committed  within  the  extent  of  those  three  miles. 


This  ja  the  case  iti  prosecuUoas  for  breaking  down 
turnpikes,  against  smugglers,  for  foreign  treasonfy  &c. 
and  yet  in  those  instances,  the  oath  of  the  jurors  is  not 
altered. 

Informations,  in  the  court  of  Exchequer,  for  condemn  a* 
dona  in  rem  are  as  old  as  the  court  itself,  it  is  by  the 
common  law;  and  that  manner  of  proceeding  there  15 
necessary,  because  a  s^eizure  may  be  made  of  goods  be* 
longing  to  nobody  knows  who,  and  which  no  one  wUt 
care  to  own.  But  no  such  information  occurs  in  any 
other  court  J  besides  the  Escheqmr,  The  goods  here 
may  be  forfeited,  in  consequence  of  a  conviction  on  an 
indictment;  but  nothing  in  the  act  hints  at  a  summary 
jurisdiction.  ^ 

Deniion,  J. 
I  am  of  the  same  opinion. 

We  have  always  quashed  indictments,  where  the  court 
taking  them  has  no  Jurisdiction  in  the  matter ;  as  in  the 
case  of  indictments  for  perjury  at  a  quarter-sessions;  and 
the  court  puts  their  reason  in  the  rule,  that  it  is  pro  de* 
fedujurhdiciionu. 

The  question  then  is^  whether,  here,  a  proper  jurisdictjon 
is  exercised  ?  Now  I  apprehend,  that  the  act  of  parlim^ 
ment  never  meant  the  proceedings  should  be  before  the 
mayor  eo  uofnine.    All  the  parties  to  whom  power  is 
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gfwj.  ktr  lo  a  phce  called  d^  rauiMUMHiie,  in  St.  Maftki'«  w 

"^^  1km  RMi,  awl  dMn  tnci  there  daikereil  bar  to  On  i»- 

'kr^^  fciiial,  to  bckig  the  coaataMe  of  the  aitht,  a»d  hft  toi 

|/^'  HI  charge  with  her ;  $o  being  suck  hou,  &c. 


K.  B.  On  the  trial^  the  defendant  waa  fennd  gaiky. 

It  was  now  alleged,  in  arrest  of  judgment,  that  it  is 
not  sufEciendy  charged,  that  the  defendant  faiew  ditt  die 
woman  was  a  street-walker,  &c.  as  described  b  the  in- 
dictment. 

Mr*  Norton,  in  support  of  the  incKctment. 

This  is  a  slight  objection  after  verdict,  when  ever}' 
thii^  is  to  be  presumed,  and  the  defendant  entitled  to  no 
favour. 

No  technical  terms  are  necessary  to  describe  sach  an 
offence  as  this  is.  It  must  be  such  a  description,  that  the 
defendant  may  know  what  he  is  charged  with,  and  to  de- 
fend; it  must  be  so  certainly  charged,  that,  if  he  be  ac- 
quitted, he  may  not  hereafter  be  indicted  for  the  same; 
but  one  thing  more  is  necessary,  and  that  is,  it  must  be 
such  a  charge,  that  the  court  may  see  what  judgment  to 
give. 

Cases  may  be  cited  where,  in  escapes,  it  has  been  held 
you  ought  to  set  out  the  commitment,  Sic.  but  thi)  was 
not  a  commitment,  only  a  delivery  from  the  watchmtD  to 
the  constable.  Then  it  is  objected,  that  it  does  not  tp* 
pear,  that  the  constable  knew  her  to  be  a  loose,  fcc.  be> 
cause  it  is  stated,  that  he  was  charged  with  her  so  being 
&c.  inatead  of  as  being,  or  for  bong.  The  court,  in  kte 
determinations,  have  not  been  so  rigidly  critical  in  weeing 
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H  tiaitori  have  been  sufficient  to  make  the  defendant  an- 
swerable for  the  consequences  of  the  escape,  i.  t.  ca- 
pitally ? 

Foster^  J. 

The  case  of  Fell  was  a  case  of  high  trea^on^  in  which 
more  strictness  is  required  in  the  indictment  than  in  the 
case  of  a  misdemeanor.  It  appears  herci  that  the  watch- 
man did  his  duty  in  apprehending  this  woman,  and  de- 
livering her  to  the  constable,  who  ought  to  have  kept  her 
till  the  morning,  and  carried  her  to  a  justice,  instead  of 
wlijch  be  takes  upon  itim  to  discharge  hen  This  is  the 
offence  charged  by  the  indictment, 

Wilmot^  J, 

Even  supposing  the  words  sq  being  only  an  averment 
of  her  being  so,  I  think  it  is  sufficient  But  I  think  it  an 
averment,  that  she  was  charged  as  being  so>  Whether 
there  was  any  chargej  or  no,  if  a  person  be  brought  in  at 
that  time  of  the  nighty  and  die  constable,  on  his  own  au- 
thority, discharges  her^  it  is  an  offence. 

Judgment  pro  rege^  aksenie  C,  J*  and  Denison* 


The  KING    agL   ROBERT   SMITH.- ^In  the 

Duchy. 


The  defendant  had  been  convicted,  at  Lincoln  assizes, 
on  an  indictment  for  a  misdemeanor,  and  was  fined  XlOO, 
and  committed  to  Lincoln  gaol,  for  not  paying  tlie  fine. 
He  obtained  an  habeas  corpus  from  the  King's  Bench, 


The  Duchy 
Courtj  a 
court  of  re- 
venue only^ 
not  privi- 
leged to 
bring  up  a 

prisoner  hy  hab,  corpus  a  motion  in  K.  B,  to  transfer,  &c.  to  be 
founded  on  cause. 
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Afterwards^  in  Hilary  Term,  33  Geo.  2.  1760,  the  de- 
fendant being  brought  up,  by  a  rule  of  court,  from  the 
Marshahea,  into  the  court  of  King's  Bench,  Mr.  Roper 
moved,  that  he  might  be  committed  to  Newgate,  as  the 
king  had  a  right  to  choose  his  prison ;  and  it  was  said, 
that  this  was  the  constant  practice  of  the  court  of  Ex- 
chequer, 


But  the  court  (absente  C.  J.)  held  clearly,  that  it 
ought  not  to  be  done  of  courbe,  but  that  the  application 
should  be  grounded  on  some  special  cause.  That,  aa  the 
defendant  was  a  prisoner  in  execution,  he  was  not  entitled 
to  the  benefit  of  the  rules,  but  ought  to  be  confined  io 
close  custody. 

On  another  day,  when  the  C.  J.  was  in  court,  Mr.  Roper 
mentioned  this  matter  again,  when  Lord  Mansfield,  after 
conferring  with  the  other  judges,  was  of  the  same  opinion 
with  them,  that  this  motion  was  not  of  course. 


1- 
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1753.        vejed  to  him  in  the  words  of  the  will,  but  to  be  settled 

^«*y^  _      on  him  in  strict  settlement ;  for  that  it  was,  plainly,  the 

Lister      testator's  intention  to  make  him  tenant  for  life  only,  and 

^^'*         that  he  used  the  words  heirs  male,  in  the  limitation  to  his 

Lister,     i^^^q^  as  words  of  purchase  only,  and  not  of  limitation; 

that  this  was  apparent  from  his  using  the  same  words  in 

that  sense,  in  the  subsequent  limitations,  to  the  heirs  male 

of  the  defendant,  and  the  other  subsequent  limitations ; 

where,  as  there  was  no  limitation  to  the  defendant,  and 

the  other  people  named  in  the  will,  previous  to  that  to 

their  heirs  male^  those  heirs  male  could  not  take,  unless 

by  purchase. 

The  Lord  Chancellor,  however,  was  of  opinion,  that  it 
could  not  be  an  executory  devise,  as  the  devisee  was  then 
in  being;  but  amounted  to  a  devise  of  his  whole  estate 
in  the  lands,  out  of  which  a  term  of  years  had  been  first 
taken,  and,  therefore,  that  the  plaintiff  was  entitled  thereto 
immediately,  subject  to  that  term,  and  the  freehold  was 
vested  in  him,  and  did  not  descend,  as  the  defendant  would 
have  it,  to  the  heir  at  law,  during  the  term.  His  lordship 
was  likewise  of  opinion,  in  favour  of  the  plaintiff,  on  the 
other  point,  that  the  premises  ought  not  to  be  conveyed 
to  him  in  strict  settlement,  for  that  he  was,  clearly,  tenant 
in  tail,  both  of  the  lands  of  which  the  testator  was  seised, 
and  also  of  those  which  were  to  be  purchased,  with  the 
moiety  of  the  profits,  after  the  20  years ;  for  that  where- 
ever  an  estate  is  devised  to  a  man  for  life,  with  a  subse* 
quent  limitation  to  his  heirs,  or  heirs  male,  or  the  like,  the 
court  will  always  construe  it,  as  if  it  had  been  to  him,  and 
his  heirs,  heirs  male,  gU:.  That,  in  the  case  of  Backhouse 
V.  Wells,  1  Eq.  Ab.  1 84.  2  P.  Williams,  476.  S.  C.  ciled, 
the  court  held,  where  the  devise  was  to  a  man  for  his  life . 
only,  withbut  impeachment  of  waste,  and  a  subsequent 
limitation  to  his  issue  male,  and  to  the  heirs  male  of  such 
issue  male,  that  the  devisee  took  only  an  estate  for  life: 
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At  the  Rolls :  before  Sir  John  Strange,  Master  of  the 
Rolls. 


ALEXANDER  agt.  HOLLAND. 


A  simple 
contract 
creditor  has 
no  claim  on 
the  freehold^ 
whose  debt 
is  secured  on 
another  part 
of  the  testa- 
tor's estate. 


One  Holland  purchases  of  Lincolfhcolkgtj  in  Oxford, 
a  copyhold-estate,  for  his  own  life,  and  that  of  the  plaiatiflrs 
SOD,  in  succession,  (being  part  of  a  manor  in  which  widow- 
hoods were^  by  the  custom  of  the  manor,  annexed  to  the 
copyholder's  estate),  and  signs  an  agreement  between  him 
and  the  plaintiff,  that,  as  <£lOO,  part  of  the  fine  which  he 
had  paid  the  college  for  his  estate,  was  advanced  by  the 
pldintiS  Alexander,  bis  son  was  to  have  the  estate  after 
him ;  and,  in  case  tl)at  Son  should  die^  Alexander  was  to 
be  at  liberty  to  put  in  the  life  of  any  other  of  his  children 
in  his  room,  paying  the  charges ;  or,  if  he  should  think  fit, 
he  was  to  be  repaid  the  money,  with  interest  at  4  per 
cent.  Holland  dies,  leaving  a  will,  wherein  he  takes* 
notice  of  this  agreement,  or  memorandum,  and  aubjects 
his  copyhold-estate  to  the  payment  of  the  money,  if  it 
should  ever  be  demanded,  and  afterwards  gives  a  small 
freehold  which  he  had,  to  his  wife  in  fee,  subject  to  some 
particular  incumbrances  charged  thereon.  •  Alexander's 
son  dies  soon  after,  on  which,  he,  not  being  able  to  agree  • 
with  the  college  for  a  new  lease,  files  a  bill  to  be  repaid 
the  <£lOO  out  of  Holland's  estate,  with  interest. 


His  honour  held  the  meaning  of  the  said  memorandum 


Small. 
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1753.  tioD^  that  be  could  not  dispose  of  them  by  will ;  that  thej 
^""v^  ^ere  liable  to  his  debts,  though  not  till  all  his  other  assets 
were  applied,  but  theti  they  might  be  prayed  in  aid :  that 
,^^^  they  might,  in  his  lifetime,  be  taken  in  execution  on  a 
judgment  against  the  husband,  and  would  be  forfeited  by 
his  outlawry,  &c.  That  though  he  could  not  ordinarily 
dispose  of  them  by  his  will,  yet,  as  he  had  done  it  in  this 
case,  if  the  wife  insisted  on  them  as  her  paraphernalia, 
she  must  relinquish  whatever  else  she  claimed  under  the 
will ;  for  she  must  abide  by  the  will  in  toto,  or  not  at  all. 
That  it  was  at  her  option,  whether  she  would  be  content 
with  the  use  of  them  during  her  life,  together  with  die 
other  provision  the  will  had  made  for  her,  or  have  them 
absolutely  as  her  paraphernalia,  and  forego  all  claim 
under  the  will,  like  the  case  of  a  devise  to  an  eldest  son 
of  a  fee-simple  estate,  and  of  an  entailed  estate  to  a  second 
son,  if  the  eldest  son  claims  the  entailed  estate,  as  hdr 
under  the  entail,  he  must  forego  all  claim  under  the  will 
to  the  fee-simple  estate.  That  a  man  must,  in  all  cases, 
abide  by  the  whole  of  a  will,  or  have  no  benefit  from  it ; 
and  where  a  husband  had  taken  upon  him  to  dispose  of 
his  wife's  paraphernalia  by  his  will,  as  here,  the  wife 
must  relinquish  all  claim  under  the  will,  or  submit  to 
that  disposal. 

There  was  another  question  arose  on  the  same  will : 
the  testator  having  given  a  legacy  of  £500  to  his  sister,  to 
be  paid  within  twelve  months  after  his  decease;  but|  if 
she  should  not  then  be  living,  he  gave  the  same  over  to 
his  daughter,  &c.  The  sister  was  alive  at  his  death,  and 
the  executors  were  about  to  have  paid  her  the  legacy, 
but  she  died  before  payment ;  and  the  doubt  was,  whether 
this  legacy  should  go  to  her  representatives,  or  to  his 
daughter,  to  whom  it  was  bequeathed  over. 
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1753. 

Barret 
agt. 

LUN. 


rate ;  but,  I  think,  the  testator's  intention  is  plain,  and 
that  the  court  may  construe  it  accordingly.  He  lived,  1 
fiod^  about  a  month  after  making  his  will,  and  probably 
might  then  be  ill,  though  there  is  no  proof  of  it  in  the 
case :  I  see  the  will  is  proved  within  six  weeks  after  the 
date.  lu  order  to  construe  it  rightly,  and  find  his  in- 
tention, the  circumstances  of  his  family,  and  estate,  must 
be  considered.  As  to  family,  he  had  a  wife,  a  son,  md 
a  daughter ;  as  to  estate,  he 'had  a  small  freehold ;  he  bad 
likewise  some  personal  estate ;  and  it  is  natural  to  think, 
he  had  some  intention  of  providing  for  every  part  of  his 
small  family,  since  he  has  declared  an  intention  of  disposing 
of  the  whole ;  and  though  I  agree  that,  notwithstaadiDg 
this,  if  there  be  any  chasm,  it  mujst  go  to  the  heir ;  yet  that 
declaration  is  a  reason  to  gi verbis  words  the  utmost  lati- 
tude. After  this  declaration,  he  gives  some  small  legacies, 
and  then  givea  his  M'ife  all  his  personal  estate  to  her  own 
use  and  disposal.  If  this  be  taken  as  a  specific  legacy, 
and  exempt  from  debts,^or,  as  I  rather  think  it,  a.be- 
quest  of  the  residue,  in  either  case,  the  children  could 
take  nothing  of  it ;  then  he  gives  her  an  annuity  of^SO 
out  of  his  real  estate ;  and,  in  case  she  marries  egaaa,  iie 
declares  his  intention  to  be,  that  this  £90  a  year  sboald 
come  to  his  child,  or  children ;  the  word  came  seems  to 
shew,  the  testator  understood  it  would,  by  that  means,  fell 
into  the  whole.  He  goes  on  :  and  in  case  either  of  ny 
children  shall  die  before  the  other,  then  all  the  rest  of 
my  real  estate  shall  go  to  the  survivor  of  them,  and  the 
heirs  for  ever,  8tc»  The  intetition  of  this  ebuae  seems  IB 
be,  that  the  £'S0  a  year  should  fall  iiiio  ihe  estate  on  i^t 
event  mentiuned ;  but  did  it  rest  there,  it  would  ntsi  be 
suflicietit,  as  the  implication  is  not  a  necessary  oDe:  it 
would  carry  it  beyond  the  case  in  Vtmon^  tlioygb  tliil 
went  further  than  the  case  of  Gardiner  "f. Sheldon^  Eq-  Ab. 
197.&  Vaug.)  I  think  the  case  in  /  trji,a  right  ilt-tunnioa- 
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he  had  but  two,  if  one  died,  a  child  ooTy,  and  not  children, 
c.ould  survive;  their  surviving,  therefore,  in  this  case, 
could  not  relate  to  each  other,  but  to  the  testator. 

This,  I  think,  is  the  most  consistent  construction,  and 
makes  a  provision  for  both  the  children:  what  is  con- 
tended for  on  the  other  side  (for  the  defendant,  the  son, 
which  wasj  that  the  estate  was  undisposed  of  by  the  wiB, 
and  descended  to  him  as  such)  would  leave  the  daugh§r, 
the  plaintiff,  whoUy  unprovided  for. 


r 


The  consequence  Li,  that  the  decree  must  direct  aa 
account  of  the  annuitj^  and  of  the  rents  and  profiu,  the 
surplus  whereof  the  plaintiff,  and  the  defendant^  ivere 
entitled  to^  in  equal  shares. 

The  annuity  being  devised  to  the  wife,  pajahle  yearlj^ 
and  it  appearing  she  died  wilhin  the  jear,  his  IcrchLiip 
said,  she  cuuld  not  be  entitled,  and  nothing  was  allowed 
for  it. 

Note,  His  lordship  was  desired  to  declare,  whether 
they  were  entitled  as  joint  tenants,  or  tenantfi  in  coiiima% 
in  his  decree,  but  he  declined  it. 
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Mr.  Solicitor  General  (Murray),  for  the  plaiotiffy 
began  with  saying,  it  would  be  proper  to  divide  die  land« 
in  question  under  three  denominations ;  lands  out  in  leases 
yet  unexpired^  lands  in  fee,  and  possession,  and  lands 
which  have  been  for  sixty  years  reputed  iredbold,  were 
enjoyed  by  the  devisees  for  life  as  such,  and  as  such  were 
conveyed  to  the  defendant,  though  it  is  now  pretended, 
the  interest  in  them  is  only  a  term  of  years. 


llie  general  question  is,  whether  the  plaintiff,  as  heir 
a  parte  pater uiy  or  the  defendant,  as  standing  in  the 
place  of  the  heir,  a  parte  maternd^  is  entitled  ? 

My  Lord  Chancellor  said,  the  question  was  a  legal 
one,  and,  therefore,  directed  the  title  to  be  tried  by  eject- 
ment; and  that  no  satisfied  tenn,  leases  unexpired  to 
tenants,  &c.  should  be  set  up  against  the  plaintiff. 


GLEED  agt.  GLEED. 


Under  a  will       A,  MAKES  her  will,  and  devises  thereby  a  particular 

by  which  estate  for  life  to  her  heir  at  law,  Mary  Dunckley,  and  in 
lands  are  t       t      1 1  i-  .  .  i         •  i 

charged  with  ^^^  ^"^  should  die  under  twenty-one  without  issue,  she 

all  debts^  the  gives  the  same  to  B.;  she  paying  thereout  certain  particular 

whom  a^        sums,  to  several  persons  therein  named :  she  then  goes 

residue,  after,  on,  ''  I  charge  my  real  estate  at  M.  with  the  paymetti  qf 

payment  of  /^^.q  particular  debts,  mentioning  them,  and  to  whom  tbey 
legacies,  is  .  . 

bequeathed,     ^^^^  ^^^)  ^^^  ^'^  other  myjnst  debts, and,  subject  thereiQ, 

claims  the  she  makes  a  general  devise  of  her  real  estate  to  C.  for 
effMoTas  a  '^'*^'  remainder  to  the  plaintiff,  &c.  paying  thereout,  &c. 
specific  She  then  gives  four  legacies  of  ^5  each,  and  one  of  «£20t 

legacy ;  but 

held,  that  the  personals  are  first  applicable,  and  the  land,  a  se- 
curity afierwanls,  to  the  amount  charged  upon  it. 


Glbbd 

agt. 
Gleed 
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1753.  The  question  is  not  between  U9  and  creditors,  for,  as 

to  them,  we  do  not  dispute,  but  that  the  perscinal  estate 
is  liable;  we  only  contend,  that  the  real  estate  is  liable 
to  make  us  satisfaction,  and  that  such  was  the  testator's 
intention.  In  the  first  part  of  the  will,  she  gives  an  estate 
to  her  heir  at  law  for  life,  and  on  the  event,  of  her  dying 
without  issue  under  twenty-one,  she  gives  the  same  to  B., 
she  paying  thereout  certain  particular  suinfi;  and  then, 
after  charging  her  real  estate  at,  &c.  with  the  payment  of 
two  particular  debts,  and  all  other  her  just  debts,  and 
subject  thereto,  she  gives  the  same  to  C*  for  life ;  re* 
mainder  to  the  plaintiff,  pacing  particular  legacies  thereout 
It  is  very  certain,  a  man  may  exempt  his  personal  estate 
either  by  express  words,  or  by  implication ;  1st,  by  say- 
ing, that,  having  made  provision  for  his  debts  out  of  his 
real  estate,  he  gives  his  personal ;  or,  2dly,  by  implica- 
tion, as  in  the  case  ofBatnfield  v.  Wyndham,  Prec.  Chan. 
101.,  by  devising  the  real  estates  to  trustees  to  pay  debts, 
&c.  Your  lordship's  determination  in  the  case  of  Lord 
Iiichiquin  v.  O'Brien^  was  grounded  on  this,  that  the  charge 
was  only  a  general  one,  and  the  bequest  of  the  personal 
estate  was  merely  of  a  residue.  As  to  the  legacies  here, 
which  are  charged  on,  and  to  be  paid  out  of  particular 
estates,  by  the  word  payings  &c.  no  person  who  took  an 
estate  under  such  conditional  words,  ever  applied  to  this 
court  to  be  indemnified  out  of  the  personal  estate  first  ap- 
plied ;  but  here  it  is  expressed  to  be  the  testator's  intentioa, 
that  certain  debts  should  be  paid  out  of  the  real ;  and,  if 
your  lordship  thinks  those  debts  ought  to  be  paid  out  of 
the  real,  her  intention  is  no  less  evident,  that  all  the  rest 
of  her  just  debts  ought  to  be  paid  out  of  it  likewise,  the 
same  charge  comprehending  both;  and,  therefore,  we 
hope,  this  will  be  considered  as  a  specific  bequest  of  the 
personal  estate,  subject  only  to  these  few  pecuniary 
legacies  which  are  not  charged  on  the  real.     Adams  v. 
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Gleed 
Gleed, 


the  precertents.  The  general  rule,  it  is  said}  is,  that  there 
must  be  express  words  to  discharge  the  personal  estste 
from  the  payment  of  debts,  and  legacies,  for  which  it  h  lh« 
natural  fund ;  but,  I  think,  it  is  too  much  to  say,  the  per- 
sonal estate  shall  not  be  exempted  without  express  word^, 
for  where  there  is  a  manifest  intention  in  the  testator  to 
exempt  his  personal  estate^  the  court  has  and  ought  to 
hold  the  real  first  liable.  It  is  observable  here,  that  in 
the  same  clause  by  which  the  testatrix  appoints  Her  ese- 
cutrix,  which  subjects  her  to  the  payment  of  debts,  she 
gives  her  this  residuary  legacy.  Now  debtSj  general 
legacies,  and  specific  legacies,  are  to  be  first  taken  out 
before  we  can  come  at  a  residue.  The  ground  the  court 
went  on  in  the  case  of  Wainwright  v,  Bewirac'c,  is,  the  di- 
rection to  iiell  for  the  payment  of  debts,  which  giv«j&  the 
rt^sidue  of  the  money  arising  by  that  sale  to  the  suns;  for 
had  the  personal  estate,  in  that  case,  been  first  applied, 
tlie  whole  real  estate,  instead  of  the  residue  of  the  money 
arising  by  it,  would  have  gone  to  his  sons,  which  was  not 
his  intention  ;  and  there,  likewise,  was  a  proper  devise  of 
the  personal  estate  to  His  wife.  But  the  general  distinc- 
tion is,  between  subjecting  a  real  estate  to  the  payment  of 
debts  by  \i  ay  of  charge,  and  a  devise  of  a  real  estate  to 
be  sold  for  that  purpose.  Where  it  is  by  way  of  charge, 
the  court  usually  considers  it  as  a  security;  yet,  notwith- 
standing it  is  by  way  of  charge,  if  the  testator  afterwards 
gives  all  his  personal  estate  by  any  certain  description, 
which  shews  it  to  be  his  intention  fo  pass  it  as  a  specific 
legacy,  ther€  may  be  cases  where  the  court  has  thought 
tlie  debts  payable,  in  the  first  place,  out  of  the  real;  but, 
if  the  subject  of  the  bequest  of  the  personal  estate  is  a 
residue,  the  debts,  and  legacies,  mu^t  be  first  taken  out 
of  it. 


^ 


l^pon  i\\ib  will,  however,  I  think,  there  are  some  legaciei 
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agL 
Glsed. 


and  legacies  (other  than  those  which  are  clmrged  on  the 
several  real  estates  h^  the  word  pacing ^  whicfa^  if  the 
contingetiey  should  happen  on  which  they  are  to  become 
due,  are  to  be  paid  out  of  die  particular  real  estates  only 
on  which  they  axe  reapec lively  charged)  m  a  course  of  ad- 
tninistratioii ;  and^  in  case  (he  personal  estate  proves  de^ 
ficientj  the  residue  are  to  be  satistied  out  of  the  particular 
real  estates  on  which  they  are  charged^  the  other  parts  of 
the  real  estate  being  exempted.  The  particular  creditors 
named  in  the  will,  to  have  no  preference  out  of  ihe  real 
estate,  after  the  personal  is  exhausted,  till  the  other 
creditors  are  equal.  The  real  estate,  if  the  personal  is 
deficient|  to  be  sold^  or  mortgage d^  to  make  good  the 
deficiency.  All  parties  to  have  their  costs  out  of  the 
estate  distributivcly,  such  part  as  relates  to  the  real  to 
come  out  of  the  real,  such  part  as  relates  to  the  personal 
to  come  out  of  the  personal. 


GAWTHORNE  agL  MEYMOTT, 


The  court 
shewing 
grounds  for 
doubt^ 
whether  a 
clergyman 
could  be  a 
bankrupt^ 
directed  the 
point  to  be 
tried  at  law. 


The  defenduntj  Meymott^  who  was  a  clergyman^  and 
incumbent  of  two  livings^  carried  on  likewise  a  consider^ 
able  trade  in  the  manufacture  of  earth  en  w  are ;  and  a 
commission  of  bankruptcy  being  taken  out  against  him,  the 
plalniiiFs  w  ere  his  assignees*  The  parson  bad  applied  by 
petition  to  supersede  the  commission;  but  the  court  dis« 
missed  the  petition,  without  prejudice  to  any  remedy  he 
might  have  at  law.  The  present  bill  was  againsi  the 
trustees^  to  have  a  voluntary  settlement  the  parson  had 
made  of  his  effects  set  aside,  on  a  supposition  of  his  being 
a  bankrupt  before  the  execution  of  it.  The  only  i|uesUou 
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But  it  appearing,  by  affidavit,  that  the  defendant  could 
not  have  a  copy  of  the  bill  till  the  time  for  answering 
was  out,  hb  lordship  dbpensed  with  the  rule. 


a6th  July. 

Order  for 
examination 
oninterroga- 
tories^  whe- 
ther a  party 
purchased 
knowing  of  a 
decree,  &c. 


agt.  LADY  FALMOUTH. 


Aft£R  a  decree  against  the  defendant,  she  made  a  bill 
of  sale  of  her  goods  to  her  son,  Mr.  Edward  Boscamen, 
in  consideration  of  a  sum  of  money  mentioned  to  be  paid 
her  by  him,  to  whose  house  they  were  accordingly  re- 
moved, before  the  plaintiff  could  get  a  sequestration.  The 
Chancellor  now  made  an  order  absolute  for  examining 
Mr.  Boscawetif  on  interrogatories,  as  to  die  reality  of  the 
purchase,  and  whether  he  had  not  notice  of  the  decree 
(though,  on  shewing  cause,  he  had  made  an  affidavit,  that 
he  really  paid  the  money  which  was  the  consideration  of 
the  bill  of  sale,  and  acknowledged,  he  had  heard  of  the 
suit,  but  knew  nothing  of  the  particular  proceedings  in 
it),  for  a8  the  defendant  kept  out  of  the  way,  to  avoid 
being  served  witli  an  order  nisi  for  sequestration,  and  the 
plaintiff  was  by  that  means  prevented  froni  obtaining 
sequestration,  the  Chancellor  said,  he  would  not  suffer  the 
orders  of  the  court  to  be  so  eluded ;  and  though  a  pur- 
chase without  notice  of  the  decree,  would  be  valid,  yet  he 
would  give  the  plaintiff  an  opportunity  of  making  more 
particular  inquiries  into  it. 
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Michaelmas  Vacation,  27ili  Geo,  II.  1753. 


At  Lincoln's  Inn  Hall,  before  ilie  Lord  Chancellor. 


ROAN  agt.  GALLY. 


Motion  to 
supersede  an 
original  writ, 
on  the 

ground  of  its 
being  ante- 
dates!^ in  re- 
spect to  the 
day  on  which 
the  actual 
sealing  and 
delivery  of 
it  took  place, 
refused. 


Mil.  Cox  moved  to  supersede  an  original  writ,  which 
was  tested  the  6th,  but  not  sealed  till  the  19thy  as  being 
antedated  to  avoid  the  statute  of  limitations ;  and  it  ap- 
pearedy  that  if  the  original  was  to  stand  as  of  the  6th,  it 
would  be  seven  days  before  the  expiration  of  the  time 
allowed  by  tlie  statute  of  limitations;  but  if  of  the  19th, 
it  would  be  five  days  after.  The  foundation  of  this  ap- 
plication was  an  affidavit,  that  the  clerk  of  the  person  who 
sued  it  out  had  told  the  deponent,  that  the  instructions 
for  it  were  not  left  with  the  curaitor  till  the  16th;  and 
that  the  cursitor,  who  had  been  applied  to  for  his  cer- 
tificate of  the  time  when  he  received  the  instructionSy  had 
refused  to  give  it 


On  the  other  side,  an  affidavit  of  the  clerk  was  read, 
denying  he  had  ever  said  what  he  was  charged  with  by 
the  other  affidavit.  It  was  admitted,  the  writ  was  not 
sealed  till  the  19th;  but,  to  support  this  practice  of 
making  originals  bear  teste  before  the  day  they  were 
sealed,  was  cited  the  case  of  Price  v.  The  Huudred  of 
Che^lofi,  1  l\  H'ms^  437.,  an  the  statute  ot  Hue  and 
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17«3. 

agt. 
Gally. 


in  doii^  it :  facts  of  diis  kbd  must  be  proved  as  other 
mattenroflactwe.  .         i  . 

And,  as  tbe  yery  foundation  on  which  diis  application 
was  made  is  positively  denied,  let  the  defendant  pay  the 
plaintiff  the  costs  of  this  application;  and  let  the  plaintiff 
pay  the  cursitor  (who  had  been  com|>laii»ed  of  for  re- 
fusbg  his  certificate)  for  his  attendance,  and  be  allowed 
it  again  in  the  costs  he  shall  receive  from  the  defendant, 
in  order  to  discourage  applications  of  this  kind. 


The  court 
will  not 
CTant  an  in- 
junction to 
stay  proceed- 
ings to  re- 
peal letters 
of  admini- 
stration, on  a 
suggestion 
that  a  judg- 
ment will 
consequently 
be  released, 
&c. 


KENNEDY  agt.  KENNEDY. 

Mr.  Attorney  General  moved  for  an  injunction  to  the 
spiritual  court,  to  stop  their  proceedings  in  a  suit  in- 
stituted there  in  order  to  repeal  letters  of  administration 
formerly  granted,  and  to  have  new  ones  granted  to  a 
woman  who  was,  in  fact,  the  intestate's  next  of  kin  (but, 
when  the  administration  was  granted,  was  thought  to  be 
dead),  suggesting,  that  this  woman  was  very  poor,  and 
should  the  administration  be  granted  to  her,  she  would 
probably  release  a  judgment  vrfiich  the  present  admini- 
strator had  obtained  for  a  considerable  sum,  which  was 
yfery  near,  if  not  quite,  the  whole  of  the  assets.  Bst  the 
Chancellor  denied  the  motion,  saying,  he  would  never 
atop  tbe  proceedings  of  the  spiritnid  court  in  a  matter 
properly  within  their  jurisdiction ;  nor  presume  thsft  a 
person  will  do  wrong  merely  because  she  iapoor;  nor 
that  the  spiritual  court  will  not  take  eare  to  have  proper 
security,  when  th^  grant  administration :  and,if  she  should 
release,  you  will  not  only  have  your  remedy  against  the 
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/  TbgrnotioB  iWMt  o^ppoB^bflki^Ammi9^;ianWl^lKII^. 
6«Mfrltly  who  inmt^,  tfiiil  qodwig  ¥mi^:iiitfi^  fi^ttfem 
thftB  to  attow  whneases,  in  a  coiitt  of  lafw^  thi  tis^'^ 
mioutes  to  refresh  their  memories;  that  the  ontjiS^tM^ 
stance  which  seemed  to  distingnish  this  case  from'ihiil^ 
and  to  give  a  colour  to  the  present  application,  was  ^i 
witness's  employing  the  plaintiff's  attorney  to  digest  her 
meroorandums ;  but,  there  could  not  be  miich  we%ht  hi 
that  circumstance,  when  it  was  considered,  that  it  was  not 
pretended,  there  had  been  any  tampering  with  the 'Wit- 
ness, and  that  she  had  carefully  altered  these  papers, 
wherever  the  attorney  had  mistaken  her  meaning;  mat 
she  swears  positively  to  the  truth  of  every  part  of'th^m'^ 
and  though  it  might  be  improper  to  write  the  who!^  6f  a 
deposition  before  examination,  yet,  where  a  man  is  to  be 
examined  to  a  great  number  of  dates,  &c.  it  was  very 
necesisary  to  have  some  helps  of  this  kind. 

Lord  Cn A vcHhSMK, 

Whether  there  has  been  any  tampering  or  no,  I  know 
not;  bu»  I  know  there  has  been  a  gHMt  tnislik^^'MMi^by 
the  inarttes,  and  commissioners,  who,  howe^rer,  dM  riglfl^' 
after  their  mistake,  to  lay  it  befoi^  the  contft.  *8heWii 
the  court  conniVc  at  such  proceedings  aM  Hwfefe,  ifcfilialg 
tions  wonld  really  be  no  better  than  afflittivife  $ '  ^IbryfllMlilff 
a  witness  be  permitted  to  use  a  paper  (especially  one 
drawn  up  by  the  attorney  of  one  of  the  parties,  thoogh 
'  from  memorandums  furnished  by  the  witness),  I  mi^ht  as 
'  w^  let  the  attorney  draw  an  aflMavit  for  her,  and  use 
that  instead  of  a  deposition.     She  insists,  indeed,  that  she 
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1755.        is  a  geDeral  rule  as  to  those  writs,  that  if  a  man  is  resident 
within  any  part  of  the  king^s  dominions,  where  there  are 
ordinary  courts  of  justice,  and  comes  hither  on  business, 
y\       he  shall  not  be  preiiented  from  r^tinf  ng  by  a  writ  of  ne 
exeat  tegnum.    This  is  the  common  distinction  which  I, 
and  v^y  predecessors^  have  always  gpne\ao4^g^(^^  go 
by*    And,  as  to  the  present  case,^  I  think  it^vpc;  op- 
pressive to  apply  for  such  a  writ,  after  be  bad  broiighit  jid 
^ctioii  at  IaW|  and  held  die  defendant  to  baij^  who  wopld 
.  have  been  liable  had  he  gone  oflf :  and,  as  th^  .^t  {;o|0- 
I  mpnced  here  is  for  the  same  cause,  the  wiit  ahaU,  oe.^is- 
-•!<     >..  ,1  '     charged,  and  let  the  plaintiff  pay  the  costs.  ,  ,,„j 

♦ . .  1.^     .1 

Rnle^'  t  .  /I        jp  Q  commission  issued  in  term  time  be  made  retuni- 

r  ,||\';'   ]'..    able  wtthout  delay,  it  is  returnable  the  &nC dilpoff the 

:vi  vi>'  '  :  •.  MieHi  teim:  if  issued  in  the  vacatiaoy.the  kitittycbiithe 

..^^dia4iact]pQ  was  attempted  km^vmtOi^^qijfmmumikm 
_^ngUmif  tod  diove  lo  go  abrdad^  whiGbmeles«tt5Jtl«ril)e 
i  4>t)i«f  jme,  bu^  the  >eQttrt  «pa%»e  no.  opteioipittsirt«>lhiftMhB 
^  tiiotio«  #^iit  ofl^QD* another^ acfeoiMiti     ?  >  ^iL  i»ijA  :Jkj 

.'1  ;   .       ,  '  •  '  r    .:.{   ,Hj  la,!  jir^jJal  3ill 

.1  ,'      •  '•'',■■       J   <•      »  K  avcd  03  fiiincsiq 

»r.K    .  *    ?    .      t  ^1     .'  ;,^'  •  J  .»,.       /  xijl  /ij  b>ji>3iib  (si 
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is  a  general  rule  as  to  those  writs,  that  if  a  man  is  resident 
within  any  part  of  the  king's  dominions,  where  there  are 
ordinary  courts  of  justice,  and  comes  hither  on  business, 
he  shall  not  be  prevented  from  f ^iinyng  by  a  writ  of  ne 
exeat  tegnum.  This  is  the  common  distinction  which  I, 
and xt^j  predecessors^  have  always  gpne.aod ^gb^^l^ S^ 
by*  And,  as  to  the  present  case,^  I  think  it  vc^  op- 
pressive to  apply  for  such  a  writ,  after  be  bad  brougtit j[d 
4^ctioii  at  laW|  and  held  the  defendant  to  bail^  who  wpuld 
.  have  been  liable  had  he  gone  oflf :  and^  as  th^  >ait  ^q- 
I  minced  here  is  for  the  same  cause,  the  wiit  aliaU,,oej^ 
charged,  and  let  the  plaintiff  pay  the  costs.  .,  .^ .  „, 
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If  a  commission  issued  in  term  time  be  made  retnni- 
.able  wtthoiit  delay,  it  is  returnable  the  fint  dign.oS  the 
ineai  tena:  if  issued  in  the  vacatiaoy.the  kut^diycbiillK 
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;.  A  disMnctipn  was  attempted  tirfnriiiin  rri|iMiiiiMnil>r 
Mnf^nif  tod  diove  lo  go  abroad, ^hiGiimele^^40i)lp 
f  ^tbvfvi^e^  bu^  jtbe  4ottrl  ga%»e  no.  opteio^taaut^iihiftMl^ 
,niQiio«Mnt  (# CO. another' acfe«iMt2     >  *;n!.  Uja  '.^ 
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IIS  NOTB&  OFf  CASBS :  IN  P^A^lfGr 

IJlsa^  fim&i. ia tbts  case  canoo^  ,pa|r^i^,.tbaf.  x^vpifiAjp^J^^ii^? 
n0|  ttiQt  right;  for  whi^r«  tber^;is.»ojef|ie%  th^y.i^jffl 
iright •   The  only  foundation  on.  whjcb  t)|^y  cim  b<>Rft!  f^ 

n  „^  ■  ^Wpprt  their  jclaim  here  is,  that  the  (j[ef|?ndant  has  req^yqj 
thaf*  whi«h  the  plaintiff  demands ;.  bMt,  if  he»)]a9;^xhat./;;ay) 
gjv^  biDino  rigUt  to  cpm^  hither  §  if  he  r^^iifftd  if,,  Jgj^ 
tbeplsuntiffp  be, may  recover  it  at  law«  if.  he  repeiyedit 
i|i  bis  own  wrong,  be  is  answerable  for  it  to  t^e  tenant 
wh^  p^d  it  bim ;  and  the  tenant's  baviog.paii  l^is.  1^901.1^ 
a  perftoo  who  bad  no  right  to  receive  it|  dqef  npt.efctinpt 
bim  from  paying  it  to  the  plaintiff,  if  he  has  iii^  .fig^t: 
whatever  right,,  then,  the  plaintiff  has,  it  is  plain,  he  has 
«)istakeA  his  remedy* 

,  But  clearly  bis  case  is  not  witbi^a  fhe  ,^iew  of  the 
statute,  for  that  is  expressly  confined  to  tenant  for  life 
oialy*  Tenant  in  tail,  say  they,  is  tei^aot  for  life  to  some 
purposes.^  so,  indeed,  is  tenant  in  fee-sii|iple :  he  has,  to 
be  sure,  an  estate  for  life,  but  then  be  has  more,  and  is 
r^ot  a  tenant  for  life  only.  But,  say  they,  it  is  within  the 
■lDi8pbief..of  the  act:  we  say  it  is  not.  <  ^  tenant  for  life 
cafnnot  make  a  lease  but  what  must  del^enixine  on  his 
death ;  and,  therefore,  till  this  act,  it  was  not  in  bis  power 
to  remedy  the  inconvenience  which  this  act  w^s  designed 
to  hinder  i  but  tenant  in  tail  may  remove  the  inconveni- 
ence himself;  he  may  make  a  leasCi  observing  fropef  re- 
.^uisites,  which  shall  bind  bis  issue  in  tail ;  naj^  be  ci^n 
4p3t  further,,  he  can  suffer  a  recovery,  and  make  a  lease  for 
what  term  be  pleases  :  why,  then,  should  it  be  supposed, 
that,  the  legislature  intended  to  remove  an  inconvenience 
whicb  the  party  might  have  removed  himself^  and  which 
:v^ould. not  have  happened  but  through  his  own  negligence? 
•The  mX7S|  reasonable  construction,  is,  that  the  legblature 
iiitended  to  remove  such  inconveniences  only  as  the  parties 
«<;puld  not  remove  themselves  ^  and,  if  the  tenant  has  paid 
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and  ihiit  only,  fie  cbiUa  have  "fico^tmSllfiiiPf^^Vf 
action  for  the  special  occbplll$01^  the  defi^Miii^^Wlitf 
reject  to  the  lent,  is  tote  considered'hisffe^iiithe  ^ilil^ 
and;  if  die  tenant  would  be  liable  to  onr  diiioiai4,'^lhVtAtf 
fendant  miurt  be  io.  It  is  impoafeible  for  bie'^e^iUaititftt 
to  t>^oVlde  againati  or  foresee,  every  inn^i;iiday4ciSkyf  4>ll^ 
die  rule  of  constniction  is,  to  consider  all  cases  as  withBf 
an  act,  i^bich  are  widiin  the  same  nischief,  and  which,  bad 
they  mentioned,  it  is  probable,  die  legiilatnre  would4£ve 
provided  the  same  remedy  for.  Leases  for  yem''4et»ii^ 
able,  tic.  are  admitted  to  be  within  this  act,b^ctf6serwiQfil 
the  mbchief,  though  not  within  the  fetter  of  W;       *"  ^^^^ 

It  is  insisted,  diat  to  be  wttlrin  this  actj'Hhe  1^^  ^uU 
have  such  an  interest  as  would  not  enable  IStt  tb^fi&K% 
lease  for  any  longer  term  than  for  his  ownf  Hfe ;  at^tt^V^ 
fore,  as  tenant  in  taiT,  under  the  statute  ofST.^;,  iiati)&A% 
a  longer  lease,  he  is  not  within  the  mischief.  Wei^Wft 
rule  admitted,  it  would  make  nothing  for  them  bere'i;  ^ 
against  remainder-men,  which  is  the  present  case,  ifth 
statote  does  not  enable  tenant  in  tail  to  make  a  lease  "fi^r 
longer  duration  than  his  own  life:  but,  I  submit,' the  itk 
will  not  hold ;  for  even  with  respect  to  the  issue  in'ttfl, 
the  lease  of  tenant  in  tail,  unless  the  requisites  preSbriWid 
by  that  statute  are  adhered  to,  will  determine  by  Us 
death;  and  then  either  the  rent  must  be  entirely  l6^^  Mr 
clearly  neither  issue  in  tail,  nor  remainder-man,  can* 'lie 
entitled  to  it^  or  the  tenant  will,  under  this  act,  be  all- 
swerable  to  the  representatives  of  his  lessor  for  ^  Wfee 
of  what  he  has  enjoyed.  .  '  '  -  il' 

Lprd  CuAvcuhton^ 
Though  diis  IS  a  new  case,  aQd  no  prece^knt  hlu 
been  cited,  I  am  of  opinion,  the  plaii^tiflf's  equity  is  so 
strong,  that  I  shall  make  a  precedent.    His  equity  is 
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Q^       do^  i  j«lmU^  widiMt'  Miii^6;  etiiild^<%lttPte4^ilfW^ 
'*^  h6^A  tbiB<iatt&  •,:•''  '-:•   •*        '  ■?  vy.jbj^iJ  P.«i<  boe  ,TS<jl 

^  lido  not  know,  whfttjudgea  at  hwmigin  ^'««>td46Mit 
for  yean  detMRinabtei  8ce.  for  tii€;  baVd  ^c^miMri^ 
that  a^^lease  tor  mn€it^nej^0r8^deierniintiblt'M4i»w 
lives,  18  not  within  the  pow^r  of  leasing:  fo#  Alre^iiii^ 
given  to  tenants  in  tail  b;  statute  33  H^  Bi  e.^9S:>  Iboo^ 
such  a  kase  for  years  determinable  is' <^^«snilhre''i!r 
point  of  durationy  and 'not  so  b^efi<na)  to-tii»leMee^as^i  * 
lease  for  livee;  and,  therefore,' for  the  same  stations' Aejr 
mi^'tbink  so  in  this  ease;  imt/inthis» di^ifrti  t4hoifid'* 
faM«t  lAo  doQbt  al^oiit  determining  Uinr^b  Jie  iN^tbin  JAk 
aet     Then  as  to  tenant  in  tail,  at  tine  insfnat  of  Ms 
death  hk  htm  bat  an  estate  for  Hfe,  fbr  «lns  eitafe^^deteri^" 
mirieaott  his  death.    Where ti  woman-  tricetf  tin:'eMaie'tsiiDt 
ex^ipramitme  mri,  I  thinis  diata^^se  witfatl»4Ma'«Minr/' 
tliongh.!  doisbt  it  wonld  not  be  maintainaMea4'coiilthtttf'< 
Jaw.    JEquitas  sequkur  legmt^  and|  dierdbrtf;  wheAliteit'' 
this  court  finds  the  rules  of  law  right,  it  wiU  follow  them, 
but  then  it  will  likewise  go  beyond  vdiem^oae^Uise  of 
that  kind  occurred  to  me  dbridg'l&e>ai^iiient:  the 
8t)ituAea  of  forcible  entry  only  provide?  fer  removing  die 
fqfcef  but  what  says  this  eoart  ?eaen  whffre^a.  man  has  not 
a  legal  but  only  an  equitable  estate,  or  be  it*cMie  or  the 
other,  we  will  here  not  only  remove  the  force,  but  grant 
an iiijui)6tion>to  quiet  him  in  the  posseasionctf  inch tahitka 
as  h^li2iditfa|en,*aJMl  theed  years  bdfbte.-  <  i ' v  :>(  Jiii  (u  '*^*i' 

\n-  :    ••■;•    '•'.._   '    .  *      •  ■       •.»•#:••     "»»ll    '/4I    ,i).  vA;; -^ 

^IvwjSl  not^  liow^eri absolutely  detemune  the4sit>]pU9ty^ 
tli^h  J  Ju^Iin^)Stmi%ly.'in.£avpiir  <nfnhe){dasiMff^     that^* 

*  1  res.  524.    Dick.  R.  S.  C.  and  Feame. 
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if 5%^  tfaen  k  is  pot  duo  during  the  temu  ThiA4l  «:iiict  d^ 
sUnctioii,  but  it  im  agreenbla  to  hordHobari^ cypreaiioii, 
who  n^^f  juc^es  ought  to  be  astute  to  do  justice  -  fiucb^ 

zf^'  1  ihink^  is  the  present  ease ;  and,  therefore,  X  decree  dm 

defetidiot  ta  pay  the  plaiDtiff  bia  ahare  of  this  OMUiey,  ind 
let  the  maater  settle  the  proportion^  No  ef«t9i  todiia 
time:  refer  the  coDsideratioii  of  fubsequent  coslJiit  t^ir  il 
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A  modus  ioT      Oeiginal  bill  to  establish  a  modus  in  lieu  of  tithea; 

agistment       eross  bill  to  compel  the  payment  of  thoae  titfaeat 
tithe,  en-  r—         r  j 

dcavoured  to  .  i**!-  *  ^u  *»-*i    .; 

be  Bet  up  in  Tlie  panah  was  divided  into  uplands,  and  !owkndi; 
*^ir?t^^  the  former  was  arable,  the  latter  was  pasture  laiida^  aztfl 
and  in  years    coomiouly  produced  graiS  only.     The  modps  iueisM  ob 

when  the  ^y^s  4d.  per  acre  for  those  grass  grounds  (with  a  restric- 
fiTESB  land  ,   .        , .  ,  J.  I 

was  other-  ^^^  contuung  thie  payment  to  such  parts  of  them  m$  pro- 
wise  culti-  duced  grass  only);  and  this  modus  was  endeavoured  to 
vated,  held  ^^  established  in  lieu  of  all  small  lilhes  for  «il  th^kaib 
in  that  parisb»  aa  well  uplands  as  Igwlandsf  and  that,  I0Q, 
0VGn  in  those  years  when  the  grass  groundi^  b^ing  culti- 
vated >  and  Bo^u  with  grain,  file,  were  n^t  lialile  to  the 
modus.  .  •    I  .  -  *t.|t»  .i^ativiJ 

Mr,  Wilbraham  argued^  that  this  modus  waf  ill:  QO 
aeveral  accounts;  and  cited  Murch^  79i  and  1  Mod«£i29* 
Modus  held  ill^  because  it  is  in  the  pow^  of  etther  party 
to  deprive  the  other  of  the  effect  of  it^as  the  leotnt  mt}' 
Ao  here^  by  ploughing  and  cultivatiog  the  grass  grouiKU. 
•Ko»  Abr.  05  i|  that  one  titbc  shall  not  be  paid  for  aaptbcfi 


4^  Nt^ttes  OF  CAS^  1*'  c^XHtr? 

Sfi%       wliefe  Wre  Ss  a  tiiodia  ftir'bti6*pat4iciAa»'«ffie,%  M&g 
^^^     ,   ix^ii^dechUtndo^izmsi  all  ttieVest    ""^^  '•-^'*'  '*'*'' ' 

^^''  -P<*  tbese  reasons,  I  think  it' bad  itt  law,  biitf^i^  Ae 

^^^'^-  law  otherwise,  it  wouM  ftil  here  in  pbitit  of  ftit^lb*;^ 
to  the  non-pajment  of  small  tithes,  it  i^  a  bomimm  thing 
kit  parsons  to  neglect  demanding  stnalltitheB  of  tirm^ 
where  his  parishioners  are  bountiful  itr  tfa'^  £aiiiBif  '6ttir» 
ings.  Here  is  no  evidence,  that  this  4d.  was  ever  received 
in  satisfaction  of  any  other  tithe  than  agistmient  ntne, 
which  is  the  fittest  sort  of  tithe  for  a  modus,  and  such'  1 
take  this  to  be.  *     '* 

'Hie  original  bill  must,  therefore,  be  dismissed  wit&' 

<^osts,  and  payment  must  be  decreed  onttie  other.'  '"'^^'' 

•.•-.•«  WkI 

•    LETHIEULIER  agt.  TRACt,  'c/'t/x;^"""' 
On  Exceptions  to  the  Mast^s  ^epbrii^^^^  "'  '' 

A.  devises  Sir  William  DodweUf  by  his  will,  devise's  Ins  lands 

his  estate  to    to  his  daughter  (the  defendant,  Mrs.  Traci/)ytor  life,  re- 

his  daughter  majnder  to  trustees  to  preserve  remainders :  remainder  to 
in  stnct  .       ^  -     ,  ^     .        .,       1      .      ■   w '  •,  , 

settlement,     her  first  and  otner  sons  in  tail  male ;  remainder  to  her 

and^  if  she  daughters  in  tail  general ;  and  directs  his  trustees  to  lay 

withoutiMue  ^"*  ^'*  personal  estate  in  the  purchase  of  lands  to  be 

living  at  her  conveyed  to  the  same  uses';  and  then  follows  this  clause: 
death,  limit-  '      ♦    '' 

beheld,  that      ^  -^^^  ^  ^^^^  ^J  said  daughter  shall  depart  this  fife 

the  contin*    ^^  without  issue  of  her  body  Fiving  at  her  decease,  ne  de- 

gency  related 

merely  to  the  trust  estate  during  the  minority  of  Sir  H,  N,^  and 

that  the  remainders  were  all  vested.    S^  vol.  Isi,  p.  56. 


m  N0TBS}  OB  eAsss  wooasmBL 

^^^^       -fMw^rMg  hui  fimiutiote  widi  trustees  i«gifsn9idnc^8tiw  to 

^"^^f^^^*  prev^tfifti  their  beiftg^  bterafl^  P^Uaijr  abewed^Ws)  Jtlrong 

_^^        denre  of  establishing  the  disposkion  he  had  made^  and 

TitApt.     >^curing  his  estate  tathv  savend  olgdBtS'ybEf  Ualiounty 

in  the  succession  be  had  directed :  that  an  intention  so 

strongly  %xpreMlid  ought  to  bat  fistDonsd^  aat  auppikted 

,  in  this  conrt^  and  ought  not  to  be  4eieatol  hpAmmmih 

•Iwing  at  her  &afA^  which,  if  understood  in  the  aenselhey 

« seemed  to  inqpor^  to  render  die  aiibaeqaant  Ihnitatians 

'  coalbgent,  ifouM  probably  destroy  diat  aetdgmmaKthich 

tfae^lestatorvras  aoanuons  toesuibUsh;  cthal  thtae  wanisi 

iharafiK^  oogfal  t&  be  'wfaoify  ngebted^  an  wnianaani  iiii 

tfiaKteatata^B  kAMkcKi  asanifeatadin the>iilH^3ABsia.iir 

bis  wil^  W|  at  feast^  ought  to  bear^atiamod  to  tbeiftnite* 

tm  jsekii  sucanediar  tbam  (that  ;tcr.Sk  Hi  Nj.)ihmm% 

Aa 'tetnakdar  to  Ibe  plaintiff  on  ^indepflaieii-fleftUli 

.Xhat  >the  inteaUMi  cmght^  mall^^^enta^lfb  h^\ii^fpaamki 

^md'troteda  badtiivqneady^bera  taisfioasi^.S)iddi|.jir 

jt^|eated)«.die  caaa  Mioirad;  to  mmtitfumli  asiisiibit 

4niUMitiD»p  Toi  dda  purposd,  tin:  Nad  wiiUma»MbmmL 

^  Lm  135.  orBnwn  wjCutUr^bj  Jt^Hdam^  it^k 
MtM  reported  in  Sir  rAaantt  JId^/429;;   iSmst  «. 

^   ■•  •>  .ir^  o:«;  ?'b  lel  bae»2cc^ 

That  the  limitadon  to  the  plafaitiff,  diough  introduced 
by  aiii^HK^  (whicbjviqr  Meas^o-coupkiitMdiavririitJiEent 
b§f($ri)fi»  ilot'theffafona  dependent- mitfae'^rpodi^VM^s 
a<ipf>oaiag  the  fmceding  fimitd^n  to  bc}Mi  tndferittUi 
^iU^UvMdi  Vi  AcUottdr  1  Stdk.n^^^fJtmiiimn  iaiia 
jumiil  i«oid  m%  wfll  to  introduce  mw  mdttel;  aodj  dieae. 
fof4  V^bfuevno  inflneuce  by  cooiaolidg'tye  teolaMea^  > 


SMTKISiOFt  GABSS  II!C>  CH^LNC. 


<iftnc6  f^tllBflnml^- thb  > miart  lias  idiways,  if  po^siUayd^t- 
;miiiKiibediiL.  >  PafUhA  v.  Fmc)  4  P^*  IFnfeLy  47Lv  .-rf 

<     •  ^Mri  Wtgftttfclm»  an  the  sitte  Bide; 


Tlf€|.leitetor  most  oertaisly  idtendcd,  tbat  tbe  liitiil»- 
of^  skdiiU  lake  effect,  ootwithttaadiQg  this  clause, 
wiicfa  aeenia  to  be  coDtrary  to  that  intentioo.  TUs  is  a 
•tmst  Biedutory,  if  there  be  any  such  things  aod^  therefore, 
.i8itk>/be  executed  aecordiog  to  die  inteiitioii  of  the  person 
.ihakiiigit.  Can  it  be  said  to  be  execoted  according  to 
hifliMfalilion^  if  We  do  it  iu  such  a  manoer  as  wSi  make 
ttheisabse^uent  limitatioiie  depend  on  such  coating^ncses 
aU'lhie  tetatte'  could  not  ibrakee^  and  Eable  to  be  d^ 
tyitrojMd,!)/  the  birth  of  a  cUId  of  his  daagktar,  Ifaangh 
Ihiitihild  AuddiKit  aon^  its  imiker  a  weekf  In  «be 
hut^^aSfimft.  Simly  Oo»  Car.  696,  and  Sit  Wm.  Jtmes, 
'^^IbbQgh.Uie  devise  was  exitoiitory,  they  hdhi  the  re- 
Ef  basled  remaindiM,  for  riiat  it  ffinst  be  tfie 
leelBtd^a  intekuknite  liaye  ril  the  reaiaitfder^  take  place 
,iiiotidMTeIy«  >  Ti&B  case  h  cited  with  approbation  in  the 
leaie  tkali  faak^.been  liieDlkmed  of  Li$Jef(mi  V.  Oarit^f  is 
M  Miv|ipoc(2sri:^  by  1^'  name  of  Btomm  v«  CMer,  by  Sfar 
8%ai^yiR0nd^  4inr» '  In  the  case  of  Cmptrvi  CMper, 
2  P.  Wm.fi9S^^Jm.Jet^l  declares,  he  shall  always 
contend  for  the  intention  where  it  b  |>laita,  &c. 


^:5i 


iot 


Ifak 
Taxfcr. 


Mftlkiibbr/sdrbia^indii'niay  p«t  ia  an  ar6itrairy  Condition  if 
jljOf^ptpaiica^rjbBttjthgre?  qfaild -bb  «0irie#*ii  doing  jtfatei^. 
dlilithdtatt  ofGhke^  v;  AtmakiBdi  fib&.iGlf;  itwas  hlM> 
irikii  fflaili^a.loos6"arofd  t^  ebewhiri  shoald  not  d^sttby 
ilaaiiitM' ^"Ao^ f^m of  dm^^wilL'  in  dur  tme* oT^Aie 
CqMm^ipiBr^gmaimtv.  Daia^MB^IiMy  tny  i^ortl 
C,  J.  HoH  said,  it  was  no  new  matter  to  throw  out  loose 


44 


NOTBS  QF  CASES  IN  CttAMC 


175s. 

Lbthieu- 

Tbact. 


.wofda  rrom  m  mil,  ratlier  tbao  pemil  tte  ialwdo»«f  ibe 
testator  to  be  defeated*  All  ihese  were  caaet  of  cm- 
struction  of  wills  already  executed^  but^  in  the  pmont 
case,  jour  lordship  is  about  to  direct  a  conveyance  where 
the  words  may  have  a  different  construction  fiom  whst 
your  lordship  would  give  them.  Will  it  be  contepded 
Iheo,  that  loose  words,  thrown  in  here  without  any  view 
to  benefit  his  daughter,  or  family,  or  for  any  oAer  reaioB 
that  I  can. see,  should  be  suffered  to  defeat  the  whole 
;nibsequeat  limitations,  or  make.  them. determinable  oa 
auch  a  conliogency,  especially  as^  besides  his  dan^iter 
and  Sir  H.  N.,  it  does  not  appear,,  thai,  be  had  any  re- 
lations to  whom  he  could  intend  the  estate  should  deKend 
on  her  death,  if  this  contiD{;eticy  should  liot  happen  i  h 
Tolkii  v.  Tollett,  your  lordship. thought^:  as  it  was  an 
executory  trust,  you  had  a  power  to  give.. it  a  gmMr 
latitude  of  construction;  if  your,  lordship  will: give  this 
such  a.  construction,  I  ^m  sure  jpu  Will  refect  itbofe 
words  which  seem,  to  t^id  to  destroy  tl)6  whole  effect,  of 
the  will.  In  t\ke  case  of  ,Sgal(ling  v.  Sp^Umg,  Cro*  Car. 
.,  at  law,  and  Kentish  v.  New,  in  this  cour^  woidi 
were  supplied.  In  Hare  v.  Barton,  cited  in  Cro*  £&• 
345,  the  reservation  was  before  the  habendum;  itb^ 
by  indenture,  it  was  held  well  enough,  for  the  law  shall 
marshal  them  according  to  the  iqtept  In  Sotf/ergopd  v. 
E^e,  Lord  C.  J*  7re6y  calls,  such.  a.  limiti^tion  not  a 
preceding  contingency,  but  a  preqedii^  estate.  Sfwrki 
V.  Fairman,  Hob,  75.  Dj/er,  127,  last  edition,  anony- 
mous case  in  the  margin.  Forth  v.  Chapnum,  1  P. 
Williams,  663,  the  same  words  applied  to  real  and  per- 
sonal estates  shall  have  different  constmctioBs*  lo 
Sheffield  v.  Lord  Orrery,  your  lordship  construed  the 
note  at  the  bottom  of  the  report  of  Forth  v*  Ch(^^nan, 
I  Sid.  102.    I  Kei.  248.  ^     . 
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VTSd.  ptmteS,  bdfore  it  can  be  dontf.-  The  tf»a»tabaiiimK 
!^*^  r  iMttring  to  do  mil  Um  ^nMtmii,  for  Ibey  go  onififfnMt 
?itei  °'  principle-    1°  ff'VP^  ^-  Saunters,  there  is  notfamg  but 

^^  a  regular  succession  limited,  not  dependent  on  any  con* 

TnAtT.  tingency;  for  the  word  jTwiU  not  make  a  contM^geaey, 
It  is  the  same  as  if  he  had  eMufier:  so  ane  all  the  resti 

Idfrd  CnAVCBhhOB» 

What  say  you  to  Luxford  v.  Clarief  In  all  diese 
cases  the  testator's  intentbn  appears  plainly  to  be,  that 
the  remainder-men  riiould  take  on  the  detenniDation  of 
the  precedent  estates : — 

Jones  V,  Plunkeitf  1  Lev,  11. 

2  Ro.  Rep,  197.  217. 

Cro.  Car.  590. 

After  two  days,  the  Chancellor  delivered  his  opinion. 

Lord  Chancbllgr. 


It  is  objected,  that  the  contingency  on  wliidi  tba  i 

'of  Sir  H,  N.  was  to  have  been  dependent  not  happening, 

the  subsequent  Kontations  cannot  take  place;  but  I  am 

of  opinion,  those  limitations  do  not-  depeild  on  tbat^coitf- 

tingency.  .. .«; 


The  words  ^*  and  for  defieinlt  of  such  issue,"*  i 
only  the  issue  of  Sir  H.  N.y  but  of  all  the  issue  to  ' 
the  estate  was  descendible  by  the  preceding  limitatioos. 
The  contingency,  according  to  tfie  grammatical  con- 
struction, might  be  extended  to  all  the  subsequent  limitaf^ 
tions ;  but,  where  the  intention  of  the  testator  does  not 
appear  to  warrant  that  construction,  it  ought  not  to  be 
so  construed :  and  I  really  tbiiricj,  the  contingency  here 
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hoidy  it  was  apprehended,  could  not  go  over,  unless  the 
Duchess  happened  to  marry  again:  it  was  very  difficoh 
to  ascertain  what  part  was  freehold,  and  what  not ;  and, 
therefore,  I  took  it  by  admission,  that  part  of  die  site 
was  freehold,  and  part  leasehold;  and  I  thought,  not- 
withstanding the  Duchess  did  not  marry  again,  the  lioHta- 
tion  over  of  the  leasehold  was  a  good  limitation  to  Mr. 
Sheffield:  as  to  the  freehold,  I  was  of  opinion,  there  were 
other  words,  in  the  latter  part  of  the  will,  which  carried 
over  that  with  the  residue  of  his  estate,  and,  therefore, 
that  limitation  did  not  depend  on.  the  first  clause;  but 
this  arose  on  a  will  so  particularly-  penned,  that  it  cannot 
be  made  a  precedent  in  any  other  case.  I  am  therefore 
of  opinion,  that  these  limitations  are  ail  vested  remainders, 
to  take  place  on  the  failure  of  issue  of  the  precedent  de- 
visees; and  Sir  H.  N.  being  dead  without  issue,  that 
contingency  is  out  of  the  case.  The  personal  estate 
therefore  must  be  settled  to  the  lady  for  life ;  remainder 
to  trusteesi  &c.  in  strict  settlement ;  remainder  to  Mr. 
Lethieulier  in  the  same  manner :  and,  I  think,  the  cases 
I  have  mentioned,  of  Napper  v.  Saunders^  and  Lusford 
V.  Clark^y  warrant  this  construction. 


Here  arises .  a  question,  whether  there  should  not 
be  a  limitation  to  the  issue  female  of  the  sons  of  Mn. 
Tracy,  on  failure  of  their  issue  male^  prior  to  the  limita- 
don  to  the  plaintiff;  since  the  limitation  to  the  plaintiff  is 
held  a  vesfited  remainder  on  account  of  those  words,  ^  and 
for  want  of  such  issue,''  which  imply,  that,  his  estate  was 
not  to  come  into  possession,  while  there  remained  aoj 
issue  of  the  precedent  devisees. 

Mr.  Noel  contended,  that  the  words  were  meant  to 
relate  to  sfich  issue  only  to  whom  the  estate  was  previously 
limited.     But  Mr.  Solicitor^  for  the  defendant,  insisted, 
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.that  nothing  was  clearer,  than  that  it  was  the  te8tato)r''8 
intentioDy  neither  Sir  H.,  not  the  plaihtiff,  nor  any  other 
person,  were  to  take  any  thing,  while  there  remained  aAy 
issue  of  the  t^tator.  Mr.  Noel  replied,  that  the  lettiog 
in  the  issue  general,  in  the  manner  now  contetided  for, would 
give  the  defendant  a  right  to  bar  the  subsequent  limita- 
tions; which  would  be  contrary  to  his  lordship's  present 
determination. 
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Tracy. 


Bui  his  lordship  said  it  would  not,  for  that  the  question 
iu  this  case  had  hitherto  been  only,  whether  or  no .  the 
remainders  were  contingent ;  and  bis  determination,  that 
they  were  vested,  did  not  prevent  their  being  barred  by 
any  person  who  had  a  right  to  bar  them. 

So  he  directed  the  cause  to  stand  over,  to  conisider 
of  this  point 


MALLOCK  agt.  SALTER. 
Mb.  Attorney  General,  for  the  plaintiff. 

itawlin  Mallock  being  seised  in  fee  of  the  rectory  The  plaintiff 

and  sheaf  of  Collompton^  and  likewise  seised  of  the  ad-  ™°^^  ^"^ 

..    '^  ,  advowson  of 

vowson  of  the  vicarage  (as  we  say)  in  gross,  mortgaged  a  vicarage,  as 

the  same,  in  16     ,  to  Mr.  Pollexfen,  who,  in  Feb.,  2  mortgagor  j 

Jac.  2.  assigned  this  mortgage  to  Sir  JVm.  Courtenay,  in  ^^^  ^^  ^^ 

trust  for  Sir  Edward  Seymour.  inserted  frau- 

dulently in  a 
particular  of 
12  Jan.  1688,  H.  Mallock,  the  mortgagor,  made  his  a  trust- 
estate,  di- 
rected by  decree  to  be  sold  for  payment  of  debts  j   held,  that  the 
equity  of  redemption  of  an  advowson  lapses,  and  the  plea  allowed 
without  prejudice,  &c. 
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1 753.  "v^illf  cind  thereby  limited  his  estates  to  hid  aoti,  wiAf  a^fisral 
^'^^  subsequent  limitatioiis  (all  siAce  spent);  remdnder  td  the 
Mallock  pi^ntiflf»3  grandfather  for  99  years^  if  be  ihouW  io  long 
^^*  live;  remainder4  in  like  manner,  to  fbe  pimiititf's  fiadkef; 
remainder  to  his  eldest  son  (the  present  pimntiff)  ill  tail. 
In  1697|  R.  M.,  the  son  of  the  testator,  executed  a  ttust- 
deed  (tnier  alia  J  of  the  rectory,  with  its  appurtenaiiceB 
(not  naming  the  vicarage),  which  the  tmstees  iffere  to  sdl 
to  pay  debts.  In  ,  a  bill  was  brought,  by  certam 
purchasors  under  diis  trusty  against  It»  M.^  the  s(m>  in 
order  to  have  their  purchases  secured  against  the  abo^ 
mortgage,  &c.  In  1710,  that  cause  came  to  a  bearing, 
and  it  was  then  decreed  (inter  iklia)^  that,  in  ordar  io 
inake  satisfaction  for  the  debts  which  had  not  been  paid, 
the  trust-estate,  (u  e.J  the  estate  included  in  the  trust- 
deed,  should  be  sold,  for  diat  purpose.  Seihck  (after- 
wards the  purchasor,  under  whom  the  dtffendant  claims) 
being  then  solicitor  for  the  plaintiffs,  contrived  to  insert  the 
advowson  of  the  vicarage  in  the  particular  carried  in  be- 
fore the  master,  and  then  bid  for  it  himself.  The  master, 
and  the  parties,  happened  to  overlook  this  fraud,  and  die 
solicitor  was  reported  the  best  purchasor,  and  the  estate 
was  accordingly  conveyed  to  him  in  1717,  in  which  the 
assignees  of  the  mortage  joined ;  but  the  plaintiff  was 
no  party  either  to  the  cause  or  to  the  conveyances, 
though  the  remainder  in  tail  was  limited  to  him  by  die 
will.  In  1749  the  plamtiff*s  title  accrued  by  the  deadi 
of  his  father,  and  we  have  now  brought  this  bill,  die 
church  becoming  vacant,  to  have  our  clerk  admitted,  and 
to  be  relieved  against  this  gross  fraud.  To  this  bill  tbe 
defendant  has  pleaded  SellacKh  bemg  a  purchasor  for  a 
valuable  consideration,  and  two  presentations  made  by 
them  on  former  vacancies.  To  these  presentations  we  are 
strangers ;  the  plaintiff  was  then  a&  inAint,  and  his  tide  is 
but  lately  accrued,  and  we  could  not  have  come  sooner; 
and,  as  to  Sellack^s  purchase  for  a  valuable  consideration! 
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Mr.  Solicitor  General^  and  Mr. JFiliraiiim^  argved 
for  the  defendant,  that  the  vicarage  was  included  in  die 
deed  of  trust  (and,  consequently,  in  the  decree)  aa  ap» 
purtenant  to  the  rectory :  that  vicarages  were  originally 
parts  of  rectories,  and  derived  from  them;  and,  therefore, 
primA  facie,  the  rector  is  entitled  to  the  vicarage :  that 
were  it  not  so,  the  defendant,  by  the  purchase,  had  .un- 
doubtedly the  legal  estate ;  and  till  that  purchase  was  set 
aside  (which  is  not  the  end  of  this  bill),  the  court  cannot 
say  their  clerk  shall  be  admitted.  But  supposing  the 
defendant  to  stand  only  in  the  place  of  the  mortgagee; 
if  a  mortgagee  has  been  in  possession  twenty  years,  un- 
less attended  with  particular  circumstances,  the:  mort- 
gagor shal^not  be  permitted  to  redeem.  This -mortgage 
was. in  16  ;  we  have  been  in  possession  ever  since  1717, 
and  the  plaintiff  neither  does,  nor  can,  desire  to  redeem, 
nor  have  any  of  the  prior  tenants  in  tail  (of  an  equity 
only)  ever  attempted  to  redeem ;  how  then  can  tlus  be 
considered  as  a  redeemable  interest?  If  we  are^  as  we 
ought^  considered  as  purchasors,  there  is  an  end  of  the 
question:  if  as  mortgagee  only,  as  the  plaintiff  would 
have  us,  we  hope  our  mortgage  was  irredeemable. 

Lord  Chancellor. 

This  is  a  very  stale  demand:  after  a  purchase  in  1717, 
after  two  presentations  made  by  the  purchasor,  and  now, 
on  another  vacancy,  is  this  set  up.  The  only  doubt  I 
have  had  in  this  case  is,  whether  I  should  allow  the  plea, 
or  direct  it  to  stand  for  an  answer :  should  I  direct  it  to 
stand  for  an  answer,  it  will  make  it  liable  to  exceptions, 
and  therefore  I  will  allow  the  plea. 

The  only  question  is,  whether  this  advowson  is  included 
in  the  deed  of  trust  or  not  ?  The  rectory,  and  every  thing 
appurtenant  to  it,  is  admitted  to  be  included:  the  ad- 
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Legacies  be-  A  woman,  by  her  will,  gave  £100  to  the  l^tees 
"^^^^^^  named  in  the  wiU  of  ber  kte  husband  {yr»K$ktm^ 
ahosband,  tbem),  to  be  divided  among  them  acconKng  to. their 
and  subse-  jegaeiea  ffom  her  husband ;  and  chaiiged  an  astale  iotlbe 
his  widow^  hands  of  her  devisee  with  the  payment  of  it. 
proving  void, 

£^r^ue^      One  of  the  husband's  legacies  was  snM>osed  to  bft 

of  theestate,  void  in  point  of  law, and  some  othara  of  thekgaleeB 

tob^' tri-    (^^^^  ^'^^'^  ^^®  several  peremptory  adtertiseaNafe 

buied  among  dimoting.  them  to  come  in  and  support-  their  elaims  mint 

the  remain-    adeciee  of  this  court,  aad  inquiries  dtpacted  aboat'thea^, 

ing  legatees.   ^  not  come  m,  nor  could  be  heard  of;    Hm  wMr 

feports  this  specially  to  the  court,  and  subnucs  wluit  is 

to  be  done  with  respect  to  thehr  shares.    The  wenb  sf 

the  nonclaimed  legacy  in  the  husband's  will»  wo^  ^^To 

such  of  the  children  of  Dr.  FulUr^  who  lived  at  the  Xte 

in  Camhilly  as  were  then  living.'^    The  legacy  suppofcd 

to  be  void  was,  **  To  such  nonjuriag  clergy  as  Dr.  Fulkf 

should  nominate,''  who  made  no  nomination. 

The  Atiomejf  General,  for  the  legatees,  argued,  thit 
the  legacy  to  the  nonjuring  clergy  was  void;  and  tf  to 
the  other,  no  children  of  Dr.  Fuller  coming  ia^  or  bdiig 
heard  of,  non  constat,  that  there  were  any  then  alive,  sod 
it  ought  to  be  presumed  there  were  not ;  and  theD,  be 
insisted,  the  whole  ought  to  be  distributed  among  the 
rest 

Lord  Chancellor.    The  meaning  of  the  woith, 
'  that,  not  coming  in,  they  should  be  excIiMied 
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executors,  8cc.^  on  distributing  assets  among 
creditors^   and    legatees,    against    subsequent 
claimants^  and  will  not  entitle  any  other  person      ^"^'* 
to  a  legaey  not  claimed. 

Mr.  Ciarke,  i  com.  for  the  devisee,  urged,  that  bad 
die  wife  taken  the  trouble  to  apportion  her  legacy  of 
^OO  among  her  husband's  legatees  by  name,  it  would 
have  been  clear  that  a  nonckdmi  or  hipse  of  any  of  the 
legacies,  would  not  entitle  the  other  legatees  to  it ;  and 
iier  will  ought,  in  the  present  casCi  to  receive  the  same 
constimctioni  since  she  evidently  intended  such  a  distri- 
btttaoil,  and  only  expressed  herself  more  briefly^  by  re- 
feriSBg  to  her  husband's  will|  to  save  herself  trouble. 
•Tliat  this  legacy  of  the  wife  was  not  a  Joint  bequest,  but 
^followed  the  nature  of  the  legacies  given  by  the  husband's 
•wiU,  to  which  the  several  legatees  were  entitled  as  tenants 
in  common;  and  no  one  Of  the  legatees  could  by  any 
means  become  entitled  to  die  legacies  of  the  olbers. 
:And  that  die  ebare  undiumed  ought  to  remain  a  charge 
on  the  estate  for  the  benefit  of  the  nonclaiming  legatees, 
if  they  ever  should  claim ;  and  if  not,  it  should  sink  into 
the  estate. 

JjOfd  Chakgelloii. 
•    Two  questions-have  been  made  as  to  what  shall  become 
of  the  unclaimed  legacies:  Ist,  on  the  will  of  the  hus- 
band, end,  2dly,  on  that  of  the  wife,  which  is  the  material 
one. 

The  legacy  given  to  the  children  of  Dr.  Fuller  I  must 
consider  as  a  void  legacy  on  the  evidence  before  me* 
That  to  the  nonjuring  clergy,  I  think,  is  void  in  point  of 
law,  for  it  is  given  to  them  under  a  description  as  criminal 


d6 


NOTES  OF  CASES  IN  CHANC. 


J  753. 

Lake 
GooK. 


persons :  it  is  Uie  s^me  as  if  it  Was  given  to'popish  clergy; 
for  they  are  liable  to  be  summoned  before  the  quarter- 
sessions  to  take  the  oaths,  and,  if  they  refuse,  they  become 
popish  recusants  convict:  but  to  make  it  Void  here,  it  is 
sufficient,  that  it  is  given  to  such  as  Dr.  Fuller  should 
nominate,  who  has  made  no  nomination ;  but,  were  that 
out  of  the  case,  I  Aink  in  law  it  would  be  so  for  the  rea- 
son I  mentioned.     Fid.  1  Fern.  248. 


Then  as  to  the  clause  in  the  vi^ife^s  will,  L  think  the 
construction  must  be  the  same  as  if  she  bad  enwmeratfd 
the  several  persons  named  in  her  husband's  will  by  name, 
which  amounts  to  the  same  as  if  she  had  repeated  his 
words,  which,  it  is  probable,  she  only  avoided  doing  to  save 
trouble :  and,  bad  she  done  so,  none  of  those  legatees  covld 
claim  any  benefit  of  other. legacies  lapsed,  or  unclaimed. 
The  legacies  void  for  want  of  objects,  or  void  in  law,  are 
quasi  non  scripta  in  the  will ;  if  they  are  so  in  the  hu»- 
band's  will,  so  likewbe  are  they  in  his  wife's;  and  then 
on  this  construction,  which  I  have  no  doubt  b  the  just 
one,  the  plaintiffs  can  have  no  benefit  of  these  liqracies : 
they  are  in  the  nature  of  tenants  in  common,  and  no  sur- 
vivorship between  them.  If  it  be  void,  or  lapsed,  though 
it  be  a  proportion,  it  shall  not  go  to  the  survivor,  bnt  to 
the  residuary  legatee ;  and  it  has  been  determined,  that  a 
a  devise  of  a  residuum  to  several,  olie  of  whom  dies  before 
the  testator,  shall  not  survive,  but  lapse.  Oweny,  Owen^* 

And,  therefor^,  I  declare,  on  the  Master's  repoA  t,  that 
none  of  the  plaintiffs  are  entitled;  but  if  any  other  person 
who  is  entitled  does  claim,  it  must  be  paid. 


♦  1  Atk,  494. 
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WALKER  agt.  FLAMS^TEAD. 

IK   JB.  AllESTRT,  by  his  will,   after  giving  some  A  purchasor 
legacies,  devised  to  E.  Grevious  all  his  real  and  personal  ^^  ^  ®,s^^c 

ueVlSCu  8UD*    ^ 

estate,  subject  to  the  payment  of  his  said  legacies,  and  i^^^  ^^  ^^^ 

likewise  to  the  payment  of  his  just  debts.  payment  of 

the  testator*s 
debts  and 
In  the  year  1741  one  of  the  creditors  brought  this  bill  legacies,  in 

against  the  devisee,  who,  pendente  lite,  just  before  the^  general,  need 

decree,  applied  to  -^ Baker,  and  borrowed' of  him' ^1,^ discharge 

.£1000,  and  for  repayment  of  it,  mor^aged  the  estate"  of  them;  and 
devised  to  her  by  this  will.     Soon  after,  the  cause  was  u-^^^uf 
heard,  and  a  sale  directed;  and  upon  notice  of  the  mort-  against  a  de- 

sasee's  claim,  a  supplemental  bill  was  filed  accainst  him,  ^^^^  ^^^    ^ 
,        i^     t^.        -.         .         r  n-       '       .^.  t    ,     .-  payment  of 

cnarging  him  with  notice  of  this  suit,  wbicb^  by  his  an-  ^^  ^^^^ 

sWer,  he  positively  denied;  but  he  admitted  notice  of  the  generally  out 

will,  which,  indeed,  he  must  have  had,  as  Mrs.  Grevious  ot  an  es  a  e, 
'  ' .  '  .,1  .  *  purchasor 

had  no  title  but  under  the  will,  not  being  the  testator's  is  not  bound 

heir  at  law.  *o  take 

notice. 

Upon  this  case  two  questions  were  made:  1.  Whether 
the  mortgagee  (having  notice  of  the  will,  and  consequently 
knowing  that  the  estate  mortgaged  to  him  was  thereby 
devised  subject  to  the  payment  of  debts  and  legacies)  ought 
not  to  be  postponed  till  those  debts  and  legacies  were  satis* 
fied :  or  (if,  as  the  debts  were  not  disclosed,  it  should  not  . 
be  thought  necessary  for  him  to  see  the  discbarge  of  them) 
whether,  the  legacies  being   particularly  expressed,  he 
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it  was  strong!;  contended^  that  as  to  the  l^d^  if' not 
tbe  debtS)  the  estate  in  the  hands  of  a  purchasor  would 
be  Kable. 
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2.  Whether  this  cause  was  not  sudi  a  Zts  jiemfeiisasil 
people  are  bound  to  take  notiee  of  at  their  peril?  Aail 
to  this  were  cited,  1  Chan.  Cases,  151.  Style  w.  Martin^ 
where  it  is  held,  that  all  are  bound  who  come  in  pendaUe 
lUe;  and  1  Chan.  Cas.  SOI,  whei^e  a  purchasor  paying 
hb  money  the  day  the  bill  was  exfaituM;  lost  it,  which  ii 
tbe  strongest  case  that  can  possibly  happen* 

Lord  Chancellor. 

The  rules  of  this  court^  in  cases  of  this  ki^d,  are  ptttty 
certain.  Wherever  a  mortgagee,  or  purchasor,  comes  in 
under  a  trust  created  for  discharging  certain  and  partkolar 
incumbrances,  he  must  see  those  incumbrances  dis- 
charged, or  be  liable  to  them :  bu^  on  the  other  hand,  if 
an  estate  is  devised  in  trust  for,  or,  which  in  this  ceoit  is 
the  same,  subject  to  the  payment  of  the  teststor'a  defals  ni 
general,  a  purchasor,  really  and  £urly  paying  his  monqr 
for  the  thmg  he  purchases,  or  for  (be  securi^  he  tabv^ 
to  the  trustee,  or,  if  of  a  personal  estate,  to  (he  execntor^is 
always  indemnified;  for  it  is  impossible  he  aboidd  know 
what  those  debts  are. 

There  is  another  case,  and  that  is  the  preaeo^  apoa 
which  Mr.  AUi>rfuy  General^  and  Mr.  WUbraham^^v^ 
attempted  to  make  this  disliqyQtion,  that  lyhen  it  ifk^a^ 
ject  to  debts,  and  legacies,  the  latter  bong  certain,  ihoagh 
the  former  are  no^  it  becomes  necessary  far  im  f^* 
cbusiprr  to  see  the  application  >^  think  otherwise.  If  an 
estate  is  devised,  subject  to  particubur  legacies  and  no* 
thing  else,  a  purchasor  must  see  those  lq;aoieadisctiaVi4f 
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no  disfRite  about  die  Utle,  but  ontj  a  biH  for  aa  atcoaat, 
8cc.  it  stops  nothing;  a  purcbasor  may  pay  his  money  to 
the  hands  «pp<Hnted  by  the  will  to  receive  it,  and  they 
are  to  look  to  the  application.  This  is  a  gend^lXMr 
performance  of  the  trust,  and  payment  of '-»  dilMi^lllie 
devisee  is  liable  to  so  many  diffeieat  adt3>  -hi  rJiiji  jpre 
creditors ;  and  were  the  execution  of  the  trust  to  stop  till 
all  those  are  determined,  the  interest  wouU.  xeS^om^kaA 
the  whole  assets  be  exhausted  before  any  paK* 
oould  be  applied.  This,  too,  is  aaaitii 
oreditora  of  the  lowest  sort,  voluntary  crediiovs  ^ 
m  to  others,  to  be  sure,  that  makes  no  diiera|dfar«V^ 
the  wh<^  the  rule  is,  that  agenerri  biU  brought  M  wi 
account  of  a  personal  estate,  or  of  real  ami  petseid^tlill 
consisting. of  various  parts,  by  no  \ 
Hi  pmdens  as.  wiU  alBGsct  a  purcbasoi  faopntte  i 
hot  in  the.  case  of  a  biU>  charging  a  'partkabriiatrta  wt^ 
a  particidar  trust,  it  is  otherwise.        . :  .1  .  .-J  •d  >o  0^ 

.i  l'>  l*ci  bllOM« 
.  The  money  arising,  from  the  sab  otiwtlwffilBMipfM 
in  discbarge  of  what  shall  appear  duo  t 
which  let  the  Master  compote,  and  tML^hiai  I 

At  Mr.  m7&ra&U7i!s  instasoe,  tbe.CAMc«ite  iri(||*t^ 
his  dir^otiorts,  diat  thecreditois  shoadci  atmidii 
of  the  mortgagee  aa  against  tbenlar^pgof^^ 
benefit  of  the  asortgagor^s  coveaanto  lefcburgo^imnfiiiii 
as  a  specialty  debt.  .     •    ..     /  . :>£  ii»l  t>4  ffesd 

.      .  d  •      >    "s  iiii#  i^iUknd 

tid  .(^inaomi 


H  L!'..^ 


.::    iltfli^il  ;hIT 
•  a<istt  mH  Ttsltai 
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MITFORD  ttgt.  WICKER  {bffare  theMASTE^qf  tie  Testator, 
Rou^f  niHmg  in  the  Chancellors  room,  he  *«'»5:  Ju^tbingan 
gem  iotke  H^uh  rf  Lards).  annuity,  and 

goods  to  his 

nr    Mr  ,      .  •        •»  •        .       ,  wifefor  her 

#7.  nMXSM,  esq.  by  his  will,  recitnig  that  he  was  ^ife^  directs 

Mlillecl  to  £6000^  then  out  at  interest  in  the  funds,  be-  bis  whole 

qiiniihff  li  wm.  ammtty,  and  his  household  .goods,  &c.  to  has  defoult  of  his 

wifii  for  ber  life;  and  then  giving  some  other  anomties,  own  issue, 

md  MwU  pecliMai^  legacies,  went  on  to  say,  that  in  case  ^^  ^J^  ^ 

be.kftn  a^i^begaye  the  whole  of  his  fortune  aud  sub-  brother,  and 

alaiice  to  (ba|  soq;  or  if  more  sons  than  one,  he  directed  a^  son  of 

is  wbat  Juaimer.aiid  proportions  it  should  be  divided  i^e'^ided 

betveen  Aem ;  and  then  adds,  that,  if  he  left  no  issue,  tie  between  the 

«ve  Us  wbole  fonune  to  be  divided  between  the  secopd  P^^^^^f'  ?"^ 

.  thedefend- 

aott  of  bis  hrothery  J*. Wicker,  the  defendant^  apd  the  ant, making. 

•eeoiid  son  of  bis  sistor,  S.  Mitford,  to  be  begotten  by  the  latter  re- 

ber  prase^t  husbstid,  or  any  future  husband ;  and  then  he'  tee^^e^* 

makes  a  provbo,  that  in  case  there  should  be  no  s«ch  tluit,  under 

second  SOBS,  be.girve  one  moiety  of  his  fortune  to  the  ^^  7!^^ 

oldest  SOB  of  bi9  sister,  Mifford^  in  case  he  should  be  tune,  the  in- 

livil^t  At  the  time  of  Us  death,  and  the  other  half  to  his  Merest  of  the 

bro&m,  the  defendant.     And  after  several  clauses,  in  the^^e^e^- 

OBie  of  which  he  provides  an  allowance  out  of  the  interest  mination  of 

of  Ids  fortane  for  the  maintc^iMice  of  his  own  children,  in  ^"^  contin- 
gency, did 
case  be  left  any  (without  making  any  for  the  children  of  his  not  belong  to 

brother  aqd  sister,  who  were  to  take  in  case  he  left  none  ^^^  plaintiff; 

Unsdf ),  be  concludes  with  a  residuary  bequest  to  bis^^^^^^^ 

brodieri  the  defendant,  whom  be  makes  executor.  legatee  was 

^  entitled  to 

...    that,  and  the 
The  testator  died,  leavmg  no  children  of  his  own :  his  reversionary 

sister  bas  issue  only  the  plaintiff,  who  is  still  living :  the.  ^"^^'^^^^ 

defendant,  the  brother,  had  none.     Tlie  defendant  taking  ^^£^^0  the 
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lk>ttbMOD  tf  bid  effiicH/tlM  t^ilMiff,4ii'tk)ft»t{'l|lf  Mi 
neil  friend,  hrodght  this  btt),  %>  tiAv^  Ae^eMttiki^^iFtite 
'scieurdd^  add  arccumulated,  Su.  atad  <;bmbg  ifio^  W^ 
heard  by  his  counsel,  '  ,1     .  .^  ii'.v>»<( 

>  Mr;  SoKdtin^  General,  and  Mr.  Hos^ns,  ar^d;^at, 
•as  there  was  no  second  son  of  Mrs.  Miifordy^aM  iSk 
testator  had  given  over  one  half  of  his  fbrttftie  tb  We 
pli^tiff,  in  cabe  he  shonld  be  Itiring  at  his  death/ft  H^ 
fafult  of  a  second  son,  it  seemed  to  imply  ^h  intbtitl^th 
the  testator  not  to  let  die  right  refnain  iH  e^htittgMl^ 
daring  Mrs.  M(/anfs  life,  but  to  confine  hek'  fifrfMjf % 
seeond ^on  to  his  own  lifetime;  and  if  so,  Ab'-JpSliftte 
nhiB  now  entitled  to  one  half  of  the  foHtme  uiilf^rMttfe 
tyrovitor  iMit,  if  the  court  should  tUkik  otherwia^^jf^ 
the  plaintiff  would  be  entitled,  on  the  ertttt  df^hii  tii^fs 
bafbg  no  second  son,  to  diat  moietj  dft  fae^deMr,lJ^1iiki 
a*  right  to  come  into  thi^  court  to  have  it  8e<iufed^ib4fflti, 
to  have  it  properly  laid  out  in  the  meihi  thne;  iii'o?^% 
accumulate  until  the  contingency  shotiM  b^'^'tercbffliiai^ 

To  this  ibeJtiomey  Gendrdi,  and  HS^l'CiatlS^^ 
die  defendant,  answered,  and  the  ieourt  a^t^ed/^AtlltiS^ 
the  pfeintiff  or  defendant  could  be  edtkTea  tl^'<bfe^ili- 
spective  moieties  of  dns  captii^M' Ibttg^^'OM^IMba 
posaibility  of  the  contmgencyV  happettin^,^f.'^JoPlA?e 
being  such  second  sons  'for  whom  the't^^teAr  'pM^lMj 
intended  his  bounty :  that  he  could  not  intend  to  confine 
it  to  the  period  of  his  own  death;  diaf,  if  tbtiire^^6Vitt^rere 
any  second  ^us,  they  would  be  eiriStled;-ii[M^  fttl^rdK^ 
die  pldntiff  could  have  no  cUuhi  dMiiigtAi'ftibtfMil^^life. 
However,  as  he  had  a  possibility  of  right;  tittf  Irtur'siir- 
iitietft  to  justify  diis  bill,  and  his  \m  ^^itfM^ld'lA^llie 
ftmA  tecured.  So,  dke  questidti  "Wi^'  i^edUbM^d^'tU^, 
'  wh<^dteir  or  no  dke  produce  of  'thV^  ca^(iili»bN^tf<M^  M- 


fmrm  om  c^es  in  ghanc. 
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^I9illa|^«f0rrtbe.:beoefit  ^  the  peracmA  wbo  miglit  tie  ^n^. 

#f fMfif tiallji  ifiQ^kd  to  ihe  priacipaU,  a»  ibe  plainliff  would  -^""^^ 

I^W  il,^^  >vJwtbcr  t)>e  defeQctept  was  entitkd  to  that  MllfoWb 

produce,  as  residuary  legatee  ?  ^' 

,  .For  the  plaiatifl^  it  was  insisted,  that  iW  testator,  lifter 
gffnng  the  annuities,  aud  other  small  legacies,  had  given 
jtihe  whole  of  his  estate  to  his  children,  if  any,  if  not,  to 
bis  twp  nq>hews,  the  second  sons,  &c* ;  that  be  had  iq- 
dnstripusly  used  the  words  my  wkok  fortune,  and  the 
i^l^in  every  bequest,  as  well  in  diat  under  which  4be 
SQcpid  pons,  &<;.  would  be  entitled,  as  that  intended  for 
:^p  benefiit  of  h^s  own  children,  if  be  bad  left  any;  ihi^t 
;tti|e,\Thple,  therefore,  being  already  disposed  of,  the  de- 
>|e^nt.C9iild'take  nothing  by  bis  residuary  bequest:  thf|t 
..vfJI^ever.  the  twbole  of  any  estate,  whether  reaj  or  p^^r- 
i¥)P^  was  deviled,  that  i^ecessarily  includes^  and  canriiis 
iffi^h  jt>  the  rejQts  and  profits  of  the  ope,  and  the  produce 
pf  tb^  other,  as  well  as  the  capital,  or  thiog  e^rtssly 
dfevi^d^  ..That  il;  was  no  unusual  thing  to  direct  i^g^cies, 
dependent  on  contingencies,  to  accumulate :  that  this  re- 
.^uacjf ;)^^^  was  only  of  a  residue  upon  a  resiflue ; 
.fqij.^b^t.  th^  words  *^  the  whole  of  my  fortune,"  import 
i^e  y{\ioh  res|id^e  as  much  as  the  others  do,  and  exclude 
.appfsibiUtyofany  thing  remaining  undisposed  of;  andj^of 
^9Qlirs^  tbe.defendsMit  could  take  nothing  by  the  subsequent 
vtp^^P^  J^^Sf^^^^  ^^^  th^re  could  not  be  two  residues. 

,,  ,Pp,  the  other  ^idc^  it  was  insisted,  for  the.  defendant, 
lb{|t,  4bf»  ^(^tipn  of  this  residuary  bequest  was  a  proof, 
tbfit  tb^' testator  thought  there  was  someibing  remained 
^l>e  disposed  of:  that  there  could  be  nothing  remaiuiog 
undisppsed  of  but  die  produce  of  his  estate  before  the 
contingencies  happened  on  which  his  bequest  of  it  was 
to  take  place,  unless  it  was  a  sort  of  reversionary  interest 

T  T  2 
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lift ;! )  Utttt  <die  <  teafator  *  i«eaii^t  io  c^n^ldeii/thfr^t^wM  9f 
UreMrte^andith^  ibtoest  of  itp  fH^tipfilly^rin^UpfM^ 
the  former  as  his  fortnae^  or  aubsttimae^  ^Q^.I^I^U^MOiMiPP 
that  it  was  out  at  interest,  or  should  be  placed  out:  that 
tine JtMtator  had  expres^y  directed  a  ramotei^fl^ce  fpf  his 
cmn  ieUMrerv  if  he  left  any,  out  of  the  iQt<rest>,wUGb 
fltemed  to  imply  it  to  be  his  opinioD,  that,  without  th^t 
direcUpii>  the  interest  must  have  gone  some  other  way: 
Ibat,  as  the  direction  extended  to  his  own  duldren  only, 
jicndier  the  plaintiff,  nor  the  persons  who  might  be  entitled 
to- 'the  capital,  on  future  contingencies^  would  have  any 
daim' under  it;  but  that  though  the  teatatoc  sbojydd.be 
Ibougbt  to  have  never  mtended  th^  tnl»reat  fi^rstb^.di)- 
fendanl,  yet,  as  U  waanot  otherwiae diqnMd  of^it  VOmM 
gi0  to  Mnd'under  the  residuary  clause.  If  a  mm  wHs^)^ 
/sn  Express  clause  in  his  will,  to  exclude  liia  beir>  ffOif) 
tftlqing^  yet^  if  lie  made  use  of  no  other  dbpositioiir  die 
heir  would  Hot  be  excluded.  Devises^  or.  b^esM),of 
estates,  whether  real  or  personal,  to  vest  m  fuiuro  upon 
certattr  contingencies,  have  always  been  constiitted  not  to 
owry  the  mesne  profits ;  those,  instead  of  aocumuhting 
for  the  benefit  of  the  person  entitled  to  that  future. 9Pn- 
tiugent  interest,  have  always  been  considered  as  undisposed 
oU  Mid  descended  to  the  heir,  or  re»duary  legatee: 'that 
residuary  legatees  are  always  entitled  to  lapsed  legjaciies, 
.  and  this  was  a  -kind  of  temporary  lapse ;  and,  until  the 
existence  of  a  person  entitled,  the  defendant,  aa  residuaiy 
legatee,  must  have  the  profits:  that  courts  of  eqiii^ 
have  always  leaned  against  accumulations,  never  en- 
couraged, but  rather  endured  them,  as  it  were^  by  a<  cpn- 
pulsion,  where  the  testator's  words  were  so  explicit  as  to 
admit  of  no  other  construction. 


The  case  of  Stephens  y.  Stephens,  determined  in  the 
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breakhig  in  upon  shjr  liA^  df  laW;  tecbMm^l)Pflie't>H(Ei 
were,  in  that  case,  decreed  to  accamulate.  '  A^ediUil'tb 
tliis  was  the  case  of  Green  v.  Bkins.  before  Lfl.  JKin^ 
triicfte,  6  Dec.  1742  (3  P.  fFiw*.  306),  where  a  pd^soiMl 
estate  not  being  to  vest  till  a  future  contingency  (beMg 
devised  to  such  son  of  his  daughter  as  should  fiVstitttaiii 
the  age  of  twenty-one,  with  limitations  over,'ir  she  had 
no  sbn  who'  should  attam  that  a^t  die  cktighYri^^ ii 
son,  the  infant  plaintiff),  his  lordship  directed  the  int^fest 
and  produce,  in  the  mean  time,  to  acctnmdale,  and  go  to 
ihe  person  who  should  eventually  be  entitM'tb  litt  d^tal. 


'^That  it  would  be  absurd  to  suppose,  that  the  testafor 
intended,  that,  had  he  leifit  children,  Ae  mitpl^  ^'Vtk 
produce  of  his  estate,  after  deducting  the  maintenanoe 
directed  to  be  allowed  them  daring  their  niinoiitjrl^boDU 
^«^ids  btfotker;  aUd^  iftlM<BaFphi8,»tfaat(ufab,^iiU 
Wt'hikvt  gt>fM^<oihim^  DO  part  cf  the.|iPodaoei  caogatb 
himinddi  ciUM^  'but  the  whole,  in  the  prtsant  aittnliqD^f 
iSit  ffaflnfHy,  as  the  surplus  would  ban^  dMie  in  thi-  etM 
bf  Ms  leaving  children,  must  wait  till  the'piirsopsrenlitbd 
^attain  a  proper  age  to  receive  it :  that  no  Wonb'bo^fl 
be  more  expressive  of  the  testator^s  intention  t9  faava^it 
accumulate,  unless  he  had  directed  it  ui  termfl^4faaii  a 
bequest  of  his  whole  fortune  and  subatance:  thAtif  lb 
whole  fortune  and  substance  were  diapoaed  of,  sardy 
nothing  would  remain  undisposed  of  to  pass  by  the  le- 
siduary  clause:  that  as  to  the  goods  apecifioally  be* 
queathed  to  the  wife  for  life,  neither  would  the  defiendaat 
be  entitled  to  those  after  her  death,  as  the  gentlemen  on  the 
other  side  seemed  to  take  for  granted,  but  those  Iftewise 
'would  goto  whomsoever  should  be  eventually  eutitkd, 
under  the  bequest  of  his  whole  fortune:  that  where ibcre 
is  an  absolute  bequest  of  the  whole,  and  a  teoipofary 
iliterest  in  part  after  bequeathed,  that  takea  it  out  of  the 


^aaaiQ   pj^j^  ,fiif^»9n  ^g^^jf  r«ticurttiei,  rik)  fdie^fiRplttw  o^/IHd 
ig^f^lli^t^  ,^liyinedt  of  tbo^nnutliesiiSKJ  afadnUflMii 

^^]^t^f)^Qlki4  ^  ep|itled>  8s  secdnd'Sons^iuidfirdfo  br^tartfaffrf" 

t^rjjiflp  t)^^  ppwibiUty  of  there  being  3aobiipcMdk)^eii^^ 
in  which  case  the  plaintiff  would  be  ehtkUdrtQna;iD4iiet^ 

;^j?MffiyifP«w  ^11  sides,  witblibenirty  ti»(«(^y,^ttcuG 


, j.i    iino>   'J/ 


CHURCHILL  agt.  DIBBEN, 

Afemeco-        t'B^'a*i'ett1ement  in  1685,  on  the  marriage  of  T!|fof9iai . 

'^^  "*  P?"^'    ZWlJei^/W.  and  fi//za6e/A  his  wife,  the  sii^ 

suanceofa  '     ^  '.  .     .  .y  ni  Tu// ui^ 

power  re-        veys  several  lands  and  tenements  to  the  use  ofherself  for 

served  to  her  jjfg  ^nd  so  on,  in  strict  settlement,  to  the  issue  of  the.juar- 
in  the  mar-       •*•:#-  .  :  •    '  -i 

riage  settle-    riztge ;  and,  m  default  of  such  ibsue,  as  to  part,  to  tl^e  us^  of . . 

xnent^devises  the  fiusband,  as  to  other  part  (including  a  moiety,  of  Map- , 

Darts^of  the    P^^^^  farm,  and  likewise  a  tenement  callea  Buccombe^ 

settled  faWn,  and  several  other  lands),  to  the  trustee^  anc^  tb^lir 

estate,  and      beiirV,  who  were  to  stand  seised  thereof  in  trust,  for,  and 
also  lands  .»      n  #        .    ', 

after  purchased  by  her  with  the  produce  of  it^  to  several  persoi|8 ; 
and  gives  all  the'V«l  of  heH' property  to  her  residuary  legatee,  and 
executor.  Held^  f  A9l,i  tbal,  by  the  reaiduary  dause^  both  real,  Atitf »- ' 
personal  estate  pas9ed  as  by  appointment, ;  2dly>  that  a  bequest  of  a 
moiety  of  M.  farKn^,  followed  by  one  of  other  lands,  &c.,  to  the  same 
persoii,  his  executdniy4&«.'for  ei^er,  carried  ti  fee.  5dly,  thiHi  ftee- 
hold-lands  contra^^te^  fipr,  f>r  purchaaiHl  by>  a^/^iad  c«Mif^i»qanAol  be  ' 

disposed  of  by  her  will ;  but  that  leasehold-estates  may  pass.  4thl)K, 
that  a  sum  to  whidli  sh^  ihfght  have  appbihted,  fell  to  nei'  executor,"' 
and  not  to  her  surviving  husband. 


jv'  n     "  <»m*e,  duriog  his  natural  liffti)  iviAtt^fMr  te^iWflWftel 
IWBliiK.    ft  j^  gjy^  ^j^j  bequeath  those  my  lands  at  Buecmbe, 

<<  assigns,  for  ever^  .  Itetn^  i{:g^  Jind  ib^HMllidMff 
<'  Thomas  Begler,  uiy  coachman,  «£5 ;  and  all  the  rest  of 
cf)taiK^>gndd%rdMle^«ttate^  Md  <fflaAe»tdbiMW?fib3kD- 
^fdlsfivsea  d^d  im  (^vaiidibeqocnlh)  uiitotii||iikiwflM 
<'  JUE&oftf  €AiifrAJJ4  flife  jiimiigAr,,  l»^^l^r>hhij)i^ 
<<  executors,  and  assigns,  for  ever.  Also  I  do  nomiiiat^ 
I^1:indratifnbl^fttnii»^jtxi«ul0t  IMhsrimyJ^ 
•f ismfdil  hms  iAmf  hmd^  end  i^sfil.  :JBIwdk|f A>i}dte 

'*  Signed,  seidW^  mdddl^^^  iftith^.lMMff 
''  of  us,  and  at  the  request  of  the  testatrizi 
'*  James  Burt,  Wm.  5iic^  JViCiS.o  adl 

To  ascertain  the  rights  pfilbe  ft^v^ifsljMKt^  ^MfbiU 
M^as  filed  by  Richard  ChurckiU^  and  Maty  his  wife^  tke 
.heirfitJU^  of  the  testatrix,  ag^Ri^si^  2)(i(fM4<J^iilMtfae 
husband,  Thomas  Churchill,  aiM;  lR^:A(ff?^l6iM 
junr.  the  devisees,  &c.;  and  now,  at  the  hearii^  tk 
0eteral.ques(ioin9foUowing  afdse,  fiiir*;. .  i  -,}[ 

1.  Whether  the  testatrix,  lUickr,^^  |)oM»r.M<>ve 

stated,  had  an  authority  to  dispose  of  the  after-purchased 

,}«l^^lber freehold  or  leaseholds  mad  i&^ftt.ltm.V^' 

•ifdk^ttontSaunderhOQt  being  completfe^ butreAi0g'ii> 

contract,  varied  the  case  tiateriaUyf  .•     .';    " 

,    94d  WhedMT  tUs  vHU  be  good,  as  mi  el^ecUiofi  ofJtbe 


'  ^  Wfc'ci-e'  k  wAinan  liai  a  separate  estate,  (He  sphitti^V  i}6\iti 
^  M  /  fH  Will  grant  probate  to  her  wifl,  though 4here'  1fe'tio''^dA 
agt-e^itient) : '  1)01  no  Agreement  betweeti  hu^biaibA^  HaA 
V^,glvirig  her  leave  to  dUpose  by^^wW/'&t/iif  i"rtai 
ealate,  will  be  of  any  effect  because  U  is  a  thiM^ftt^^Al 
in  Uiis  canCf  the  heir  at  law  of  ti^e  woman,  that  \voiiM  be 
defeated  by  it,  %viiich  he  caniiot  be  by  such  a  will,  tiiill^ 
tlfie  lands  were  conveyed  to  trustees,  resets i%ifd' the JV^/*! 
covert  a  power  of  appointing  uses/m  whitti  ittiy  if  tVoiiftl 
be  good;  for  the  appointment  takes  its  forte  from  ttie 
conveyance.  Separate  personal  estate  of  the  \nf«^,  ibt re- 
fore,  though  by  agreement  ahe  had  power  to  dispose  *4 Pit, 
if  ^he  lays  it  out  in  lands,  and  those  lands  are  nccordhigly 
conveyed  to  her  use,  those  lands  cannot  be  ffi^pi^^  of 
by  a  will  during  her  coverture-  '     i    '^'  ^   ^h^'O 

So  the  question  came  to  be,  on  tins  piit^%  ^Ihtf'lJiS^ 
Itiow  far,  if,  after  a  contract  for  a  purchase,  thc'<rni*idfcl 
before  it  be  cart  led  into  escecution,  iha^  ^iS  cimKi^ 
difference  i 

And,  upon  this  question.  It  was  fcdht^iid^rff «^^ Hfr. 
Attorney  Genet alj  and  Mr.  JFiMrti^cim,  tfiatWiia  jpiv- 
chase  resting  in  contract,  the  vendor  was  to  bd  corfsiBefkl 
at  owner  in  point  of  law;  and  then  the  itittir^ift  tirtEfe 
.  testatrix,  being  only  equitable,  was  subjett  to  her  ifii- 
position  by  an  equitable  appointment!  that  snoh  ttiiit 
estates  ought  to  be  subject  to  her  appointment,  as  tikndi 
as  the  money  would  have  been  wherewith  they  were  ptir- 

'irliased;  for,  had  she  only  taken  a  mortgag**,  ^e'in^uM 
clearly  have  had  a  right  to  dispose  of  that  by  a^pomf- 
ineitt,  and  It  would  be  very 'hard  to  privcri filler,  tA^fy 

'1>ecause  ahe  had  foreclosed  the  equity  of  redemi^fioliV  "^ 


H 
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f$^bS  ih^  Miida^  ibem.wbuU  JbaMrtHMft^oitlckibl^fihHt 
Ibat  yit>f  .ilNhn^logetlier  with  (the  ^bateidterttitilfcei«i 
aQti>efoie  4ls(ki8ed  o^  would  haiv  pateaib  bgrstlMbfi^ 
dil^vy  dadtt.df  ''  M  her  gtods^cballdb,  jUto^iiM^ 
*^\esiai€whali0everj  undispoied  of^.tmfa  Ji«£«y  fakkeiri^ 
^  esecUton/  and  aisignsy.  for  ever/'  For  tbii  4k!t\imid 
eitale  was,  as  hofd  Hpli  catla  k,  in  ^  .caaado^lb 
Countess  of  Bridgewater^  and  tbe  Duke  of  £o2loyi4  i*  •AaA 
2t7.X  ^entM  generaUsaimumf  indudee  ell  thitigi^teal  pM 
personal,  and  passes  aH  the  interest  of  the  denaars^lht 
though  this  word  may  be  eo  coupled  with  peraonak4iingi 
aa  to  be  cenfiued  in  sense  to  personal  estate,  oocendfa^Tte 
the  ease  otWiVcifwm  ▼.  JHemfland,  IBq.  CaJAkiias. 
Ora  Car.  447.  1  Ro.  Abr.  BU.  1  Jones,  Bi^imhm 
a  tester  devises  all  the  residue  of  Ids  goeds^  leibes^  tnnrf- 
gageS)  estates,  debts,  ready  moneyy  and  oAengted^ 
Wher^f  he  wus  possessed^  to.  Us  w^,'  the  ytiivrd  ssMi 
there,  bebg  coupled  with  so  many  speeiea  wf.pimmd 
estate,  was  held  to  be  confined  to  tbe  same  sort  of  pro- 
p^ty;  ekid  the  rather, as  theseDse'ef  sliwaBc{&irthdd're- 
Itrained  by  tbe  word  possis^edf)  m  theifveeenfe  insH^k 
would  admit  of  no  such  comtruotitni,t«lhdivQidi|  tf  Jtkii 
clause  being  properly  adapted,  part  to  the  residue  of  ber 
perseoal  estate,  and  the  others  to  the  residud  o£.hflr^ieal 
estate,  and  the  respective  liniitalbnatui|iexed<to;thejdctfiM^ 
sbew^  that  ahe  meant  to incbde  both ;  fwM  tka  wad* 
<*  whereof  he  wa^  fOMsested,*^  in  i^e/above  eas^  foUoviag 
the  words  estale,  be.  and  ttaking  part  of  thftidtoeMipty 
•f  the  tbiag  intended  to  be  devised,  ^vere  htOA  ^fmm 
ita.s^na^  \  by  parity  of  reason^  the  W9id.teifv,^ili  ihettfulr 
now  before  the  court,  enlarge  the  Jimit^Mo(v»'>{%!y%  \ 
mabb€,S^,Ml.  919 ;  thai,  «e  a  dejvis^  Af(iaU,X|%W 
md  ttaiduc^  of  my  estate,  cbnUeU^  reab  m4  ^erf^^aJiiiib^ 
will  whciCBa. pecuniary  legacies  were  befcm)  gjui^^AM 
been  held  noit  to  pass  knds,  fer  that  the  words,  fe^pa^ 
residue,  of  his  estate^  are  relative,  and  must  be  ii|ien#l 


) 


Mla(^iirUie<6«iMbiliM  With  tfattJit  bddrl^ftHvilicMfltdii;       igo*. 


«ii»Tetd^a«d  liesnfaiv  of<  that!  out  of  whieii  iie  tolgUM 


kiMhiqr,  Market  v.  lW«*fi,  Bq;  Ca.  Ab.  2Ujmftir  ^  ^ 
4ie>«auieTekNiiyte'the  preaeml  case,  setreval  IMru^o^tbft 
iMalBtmi^  Md  ostites^  as  well  aa  of  ber  peraonal  otat^, 
'littng*  bafof  e  g^eii^  tba  idativd  words  ^<  teat  of  ber  gdotfa^ 
Aattela^teilattoaiidieUale^''  fluut  refer  to  tttbaeptttlmbtit 
UnpimitioBi^  And  include  what  remaiaed  ofbodr;  <atid.^dife 
Jwdrd  flrtatid^  eoupled  widi  the  vtrj  wovda  t  wbidh  ife  ttCf- 
^gmi^iMutts^faire^^^  gboda-and  ohafteb/^  faast hadAkecoiki- 
6lr{iatiDDfli»ir  x)otiteAdfld'icir)  in  tke«oaae  6f  iZftmri  rr^Pag^ 
^XHudl*  Ca^f2Qft^  ^ifhidi  was  a  devise  of  divers  .kgaeids 
itt>ibo^e9;.aqd.3ihkm folbwed a  denae  tof  ]ftsds^  ¥ allthfe 
.^inatcaadvesiiafr^f  insnKMlej,  goods^'Bod^clmtteb^  «id 
.^folher  ledtale  whalsoevery  be  gives  kd  J^aft^  Haieiiv 
libes  Inids^  -ilf^waiH/deorfeed)  by  iMrdNMini^m^iiHu 
(ifaasB  o|heff  haub  paaasd.  r 

^rrnShdryiiipeaTtlie whde^ thetefere^ if  this  badiie^n: tfaf 
iwQLof  flhi  unnfmrifad  woQiaD,  it  wouM  imve.cvpAiAmwtj 
mkt  bf  properfy'o(wliich'ike  was  aeised^  er  poaaesasd*.  // 

nil  'i{    -u  I'"  •»    >  'r  .  .     ;   •»    '  '  ''     '.■  /• 

lr'jBiitriafe>tbitf  was  a. 'deviser  lihich  she  bad  no  'rigkt  tq 
^nakalbut^iiitder -a  particular  power,  that  ifaeife  'sccnibi  at 
£fast  soov^  ftfroetia  lAalf  diWbctioo.  That  Oas^M^^mtry 
Sms/fibtiibe' case/of^  f!«noh.  having  a^power  tomaka  att 
«r^nlttbn|f iti  Hitf  laf)ds« of  laootlRr  $  th^  lands  Uese  /werfe 
alMMat^l^ Msfiy^and  *htr  oaly  ineapaoityoir  ^Hponiig  ml 
tbnnrih  die^^tdkby  way^*  was  her  bovartuveid  Tbat^ wsi 
fetHi^'>W>€nt\''ib  bd  We(»  aha  'doold'dispoftt  stf  tvsUmgv 
4toe  tfsid^^  t^*  ^w^f  r  the.  bons^qdence  of .  wl|i(dh<itv'«Uft 
id'thb  net  ^flllMlA:!^' Ibis  "li^illi  she  bouW  h^ve  notfain^ia 
M<^(4illt  the  e!sdecuti<m  of»tbei  power  t  ^at 'BMlresiUie 
^&Va»jidifierfettt!¥rbni'whbt  It  ^ottldi  havis  bata^  ooolfl 
'the^'^iseUhiVc^'tie^nv^attt'of  an^  other '^atas^  than 
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^_^y^        to  gife  bim  the  after  porchavd  I«iA;  iMil,  b«c«we^: 

had  no  power  to  give  tbenij  but^  it  i»*pW%  Ae.  Md  ■». 

D  MM     JBtratkm  of  doiqg  so,  because  ahe  had  be|b|e  \ 

to  Thomas  ChuTciiU^  and,  therefare,.the  dbpoMl  of  I 
hiids  18  all  she  could  have  in  view. 

If  a  man  having  laniM  of  hb  own  private  pr^Mitj,  as  * 
weU  as  a  power  of  appointing  in  other  kiids^  vade  s«ch 
a  devise,  the  private  prpperty  would  satisfy  it,  and  tfiese 
woald  be  |;reat  colour  of  reason  in  sayii^.thal  thai  was- 
dl  dial  was  meant;  but  in  the  present  case,  naksa  these 
lands  were  m^eant  to  pass,  the  whole  devise  is  imgalOKy, 
for  she  had  no  other. 

That  this,  will,  considered  as  an  executioo  of  die  power, 
had  folioni'ed  it  pretty  accurately;  for,  as  in  the  setde-, 
ment,  when  she  bad  disposed  of  part  of  her  estates,  she 
adds  a  sweeping  clause  which  includes  in  tins  power  ail 
die  estates  of  which  no  use  was  befofe  limited;  so  in  the 
will,  after  giving  a  particular  estate  to  G.  C,  she  gives  to 
Richd.  Churchill  bII  the  rest  of  her  estates,  and  estate,, 
whatsoever,  undisposed  of.    Suppose  she  had  in  her  life- 
time conveyed .  these  estates  by  deed,  ope  to  Tkfumt 
Churchill^  and  all  other  her  estates,  and  estate,  whataoeverp 
to  Richard,  in  fee,  would  not  that,  as  she  was  a  Jkmi 
covert,  and  had  no  other  estates  to  diqiose  of,  be  a  good. 
execution  of  the  power  ? 

The  court  will  allow  a  greater  latitode  of.  construction 
in  support  of  an  instrument  affecting  a  man'-s  Qvq^  pMh 
than  of  an  instmment  purporting  the  executJKiq  of  si^^onver 
in  the  estate  of  a  third  person;  as  in  Orbf  and  Ldsdy 
Mohun,  2  Ferii.  5Sh  543.,  where  a  man  having  power, 
to  make  leases  reserving  the  ancient  rents,  fcc.  without 
specifying  what  those  rents  were,  Lord  Cawper,  and 


<ft^<i6Mit  of  equity  majr  <tecree  sach  a  lease  gokid  lyebreefi    ^  ^f!^'  /? 


thto^Jenoraod  lessee,  yet  diere  being  no  consideraric^  Hi 
the  €ase,  it  was  Qot  proper  the  conrt  should  interpose  in 
supplying  the  defect,  and  thereby  lay  a  charge  on  the 
4«ghr«^ a vt}ibd  person.     .  .  .  -•' ^  -^ 

•■.^.. ..',.  .•  •  •    •  ■     '.     -        '  .^ 

-  •£  tmura.  '  On  behalf  of  the  heir  at  hiw,  it  utm  c6^« 
iaadiad;  that  the  word  esktte,  in  company  whh  oth«r  wdfA 
jlesttripttte*  of  paitiotthir  sorts 'of  pelsonarpropiehy,  Uaia 
beai»  jftteaiieidnot  to  carry  lands ;  thatf  the  fe^atriv  ii#Tn| 
the  word  heirs  in  the  limitation  of  this  i^ssiduai-y-^^M^  #n 
no  proof  of  her  meaning  any  thing  inheritable,  for  in  the 
•Hfaiittitibh  lo  Thomas  Churchill^  where  «he  tindoubredlv 
iti^ift  a  fee,  she  bad  used  the  Words  ^  executors  abd  ad- 
Airfstrntbrsi**  which  \f3ould  not  have  carried*  a  fee;  but  for 
*the' siibsiBqueiit  words  **for  ever:**  this  sbewd  slie'  iv^s 
rttit^'k'  ioinpefcnt  judge  of  the  propriety  of  her  WbrdL 
"TKaf,  •  iP'lhis  chiuse  should  be  thought  coitipreti^sii/e 
•i^'dngb  =to  take' in  real  as  well  as  personal  estate,  as' it 
was  'penned  in  such  general  terms,  and  withcfut  any  kind 
of  ^referen^  to  the  power,  there  was  no  reason  to  sup- 
<j^os^"it-  inteilded  to  extend  to  the  lands  included  in  the 
po\Wf,  as  ft  appeared,  the  testatrix  had  other  lands  w^ich 
^e^  plainly  thought  she  had  a  right  to  dispose  of  by 
her  will ;  and  lest  the  whole  of  those  other  lands  shonM 
not  be  comprehended  in  the  preceding  part  of  her  will, 
«Sll<^^tti?ght  a^d  tBis  general  datise,  or  make  it  mohe  ge- 
^n^tAi  Wit^^  to  subrtitttte  R.  C,  jtinr.  in  fte  pTaee  dThet 
li^'it^tfW/as  16  \that,  if  aiiy  thing,  should  ^etnain  ondis^ 

^miAm  V  •^•'  •'  ••  *   '^  '  •;; 

jiHffhit  tH^  .r^siduiiry  tillius<^  nttght  be  satisfted  by  this 
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1754-.        supposition,  if  not  by  the  personal  estate  alone:  that  as 

^    ^^^         long  ago  as  Sir  Edwd.  Clerks  case,  there  had  been 
Churchill       o    o  ' 

thought  to  be  a  great  difference  between  the  cases  inhere 

y.  a  man  is  disposing  of  lands  of  his  own  property,  and 

where  it  is  to  operate  as  an  execution  of  a  power,  that  it 
shall  never  be  considered  as  an  execution  of  a  power,  un- 
less where  it  can  operate  no  other  way,  and  must  otherwise 
be  totally  nugatory.  That  no  authority  had  been  cited, 
to  support  the  distinction  attempted  between  an  exe- 
cution of  a  power  by  a  married  woman,  and  by  a  person 
at  large ;  and,  therefore,  the  court  would  construe  them 
both  alike.  It  is  contended,  that  this  will  is  properly 
adapted  to  the  power,  and  yet  they  would  have  it  take  in 
all  her  real  and  personal  estate  whatsoever,  though  clearly 
she  had  no  right,  under  the  power,  to  make  such  a  ge* 
neral  disposition.  The  personal  estate  may  pass  in  such 
geueral  terms ;  but  as  to  the  real,  there  is  no  such  violent 
implication,  or,  as  it  may  more  properly  be  called,  very 
strong  probability  of  intention  to  comprehend  any,  much 
less  that  included  in  the  power;  that  the  court  must 
necessarily  give  it  that  construction ;  and,  if  there  be  no 
preponderance,  the  turn  of  the  scale  belongs  to  the  hdr 
at  law,  and  he  is  not  to  be  disinherited,  where  it  is  so 
dubious,  that  she  m^ht  be  supposed  dther  to  mean,  or 
not  to  mean,  to  disinherit  htm. 

4thiy.    What  interest  had  Thomas  Churchill  in  die 
moiety  of  Mappercombe  farm  ? 

And  on  this  question  it  was  contended,  by  Mr,  Ilenleg, 
that  the  words,  **  Item,  I  give  and  bequeath  unto  my 
'^  kinsman,  Thomas  Churchill^  all  the  moiety  of  Mofpn^ 
, "  cornbe  farm  now  in  my  possession,*^  was  a  complete 
sentence,  and  had  no  more  to  do  with  the  words  which 
followed,  than  with  those  which  went. before  it     If  so,  for 
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want  of  words  of  limitation,  he  had  only  an  estate  for        17^^* 
Bfe,  and  the  remainder  expectant  on  his  death,  passed  r^rn^c^xtw 
under  the  general  devise  to  the  residuary  devisee;  and  ^^ 

for  this  he  cited  Rooke  v.  Rooke^  2  Fern.  461,  where  a    jJj^bbjj^ 
man  devises  Blackacre  to  A.  for  life,  and  all  his  lands 
not  before  devised  to  B*:  by  this  the  reversion  of  Black- 
acre  was  held  well  devised  to  B. 

(Thomas  Churchill ,  the  devisee,  had,  by  his  an- 
swer, disclaimed  any  right  to  this  farm). 

E  con\  It  was  insisted,  by  Mr.  Solicitcr  General, 
that  the  sentence  must  be  carried  on,  and  include  the 
following  words,  importing  a  devise  to  the  same  person 
of  other  lands,  and  must  be  read  thus :  '*  I  give  to  my 
^  kinsman,  T.  C,  the  moiety  of  M.  farm ;  and  likewise 
**  give  him,*'  (lands  of  another  denomination), ''  to  him, 
*'  his  executors,  administrators,  and  assigns,  for  ever." 
That  the  whole  made  but  one  complete  sentence,  and 
the  words  of  limitation  related,  and  must  be  carried  back, 
as  well  to  the  lands  included  in  the  first  descripUon  as  the 
last,  which  would  give  him  an  estate  in  fee.  And  as  to 
his  disclaimer,  it  being  only  on  the  foundation  of  the 
testatrix's  having  no  right  to  devise,  it  cannot  bind  him 
against  the  residuary  legatee. 

5th.  Whether  the  after-purchased  leasehold  estates 
were  included  in  the  devise  to  Thomas  Churchill,  of  all 
the  lands  which  she  had  purchased,  except  that  which  she 
bought  of  fVm.  Saunders*^ 

For  Thomas  Churchill,  it  was  insisted,  that  the  devise 
of  all  the  lands  which  she  had  purchased,  without  con- 
fining it  to  freehold  or  leasehold,  was  large  enough  to 
comprehend  both. 

u  u  2 


Churchill 

DiBBEN. 
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1754.  E  cont.    For  the  residuary  legatee,  it  was  urged,  that 

the  exception  of  the  estate  purchased  of  Sauitdcrf^  seemed 
to  shew,  that  the  devise  was  to  be  understood  to  be  of  an 
estate  of  a  similar  kind,  and  that  this  was  a  freehold;  and 
the  duration  of  the  estate,  which,  by  the  limittftioD,  was 
to  be  for  ever,  confirmed  it. 

•     6tbly.  What  shall  become  of  the  J?  1000? 

As  to  this,  Mr.  HenUjf  insisted,  that,  as  by  fk^.^wi^im 
terms  of  the  charge,  in  default  of  her  appointment^  U'Iraa 
to  go  to  her  executor,  she  having  made  anexBCMlfyqtl^ 
Mas  entitled  to  it.  .*   Jn.-' 

E  cont.  It  was  contended,  by  Mr.  ii/iomty,  &o^  Aat 
the  power  of  charging  an  estate  with  tbis  sum,  lofbe 
disposed  of  as  she  should  appoint,  and  for. want 'i»f  ap- 
pointment to  her  executors,  or  administrators,  coiiU  oriy 
entitle  her  executor  in  case  she  had  survived' her  hnsbteid, 
and  died  without  making  any  appointment.  That  Chough 
she  had  here  named  an  executor  in  her  will,  thatexeontor 
cannot  be  intended  as  her  general  representativf^^'fatitiMily 
her  representative  fu<;fld  the  subject-matter  of  berappoiitt* 
raent;  that  the  husband  only  is  her  general  repfeacnlAives 
nnd  as  such  entitled  to  this  money. 

Lord  Chancellor. 

The  principal,  andAnost  material  questions  upon  Ibis 
will,  arise  from  the  last  clause  in  it,  whereby  the  testatrix 
gives  all  the  rest  of  her  goods,  chattels,  estates,  and  estate 
whatsoever,  undisposed  of,  unto  her  kinsman,  lUchari 
Churchill^  junior^  his  heirs,  executors,  and  assigna,  for 
ever ;  and  appoints  him  execufor. 

Upon  this  clause  two  questions  have  been  made,  1st. 
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1754^        lands  of  which  she  had  a  power  to  dispose  b;  the  settle^ 

^    ^"^         inent? 
Churchiu 

,^      *  Now  there  are  different  sorts  of  powers :  power  over  , 

DiBBEN.  ^  ,  •  XT   J 

an  estate  of  anotber-=-power  over  one  s  own  estate^  Had 
this  been  a  power  over  the  estate  of  another,  it  would  be 
going  a  great  way  to  say,  such  an  estate  should  pass 
under  this  general^  residuary,  clause ;  it  is  not  to  be  pre- 
sumed such  could  be  meant ;  and,  in  the  next  place,  the 
description  (of  which  the  word  ''  my'*  b  a  part)  would  not 
have  taken  them  in.  It  has  been  disputed,  whether  a 
feme  covert  could  execute  a  power  coupled  with  an  in- 
terest; and  it  was  held,  she  might,  by  the  House  of  Jiore/i, 
with  the  advice  of  the  judges,  in  Rich  v.  Beaumont:^ 
that  was  a  general  power.  But  here  the  question  cannot 
arise,  because  this  power  is  expressly  to  be  executed, 
whether  covert  or  9ole.  This  was  originally  the  testatrix's 
own  estate ;  she  has  settled  it  to  herself  for  life,  and  after 
in  strict  settlement,  with  a  power  to  dispose  of  it,  in 
default  of  issue  of  the  marriage ;  so  that  the  reversion  in 
fee  was  in  herself,  andj  unless  she  disposed  of  it,  would 
remain  in  her,  and  descend  to  her  heirs.  Beyond  all  ques- 
tion, then,  the  estate  was  hers,  and  the  inheritance  would 
have  descended  from  her.  What,  then,  is  the  difference 
between  her  case  and  that  of  a  person  who  has  9  general 
capacity  by  virtue  of  the  statute  of  ff.  8  ?  According  to 
the  general  rule,  the  will  shall  operate  as  it  may;  as  a 
will,  as  an  appointment,  or  partly  one  and  partly  the  other, 
ut  res  magis  valeat  quam  pereat. 

It  could  not  operate  as'^a  will,  on  account  of  her  iii^ 
capacity  by  coverture :  the  lands  are  taken  into  the  de- 
scription by  the  word  "  my,"  &c.,  for  the  estate  was  hers, 

♦  6  Bro.  Pari.  Ca.  152.     Sugden  on  Pow.  156. 
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1754«       visee  ought  to  take  only  an  estate  for  life  in  those,  because 
^^H*^       the  word  **  heirs"  could  not  be  carried  forward,  but  the 
Churciiill  ^^^j.  three  judges  thought  it  the  same,  whether  prepooed 
^^  *         or  postponed :  this,  however,  is  stronger,  for  here  the 
jJiBBBlf.    ^ofdg. of  limitation  follow  the  whole.     No  objection  can 
arise  from  the  words  *'  executors,  &c."  for  as  die  words 
^*  for  ever,"  alone  would  carry  a  fee,  tlie  addition  of  exe- 
cutors, &c.  can  make  no  difference,  and  therefore  the  fee, 
I  am  of  opinion,  belongs  to  Thomas  Churchill* 

Another  question  there  is,  in  respect  to  the  lands  con- 
tracted for  with  tVm,  S.,  whether  she  could  devise  ibosr 
lands,  as  they  were  purchased  by  her  out  of  her  separate 
personal  estate  ? 

Where  Sijeme  covert  has  a  separate  personal  estate^  die 
general  rule  of  the  court  has  been,  that  she  may  dispose  of 
if,  or  of  any  personal  thing  purchased  with  or  arising  from 
it,  and  several  cases  have  been  so  determined ;  but  if  part 
of  that  personal  estate  is  laid  out  in  the  purchase  pf  l^oHlfy 
though  those  lands  are  the  fruit  of,  and  do  arise  fforn^  (h^f 
separate  estate,  there  is  no  authority  to  say,  she  may^did** 
pose  of  them,  fo^  there  comes  in  another  person,  an  bfcir 
at  law,  to  be  disinherited,  and  he  cannot  be  bound  bf.kvf 
agreement  of  the  husband.  If  there  be  an  agreement  {Mh 
tween  husband  and  wife,  intended  to  enable  her  to  disptsw' 
of  lands,  however  strong,  it  would  be  of  no  force ;  for  l>j 
no  method  can  an  heir  at  law  of  Vifeme  covert  be  disin- 
herited but  by  proper  conveyance,  fine,  declaration  of  use^ 
or  appointment ;  by  vesting  the  whole  in  trustees,  i|i  trust 
for  such  person  as  the  wife,  as  the  power  is  here,  or  by 
limitiug  it  to  such  use  as  she  should  appoint,  and  then, 
when  she  makes  an  appointment,  by  the  statute  of  uses 
that  appointed  takes  from  the  original  conveyance  ia 
which  that  power  is  created,  and  not  from  the  particular 
instrument  by  which  it  is  executed.     VVhvre  lands  are 
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purchased  after,  there  is  no  trust,  no  use,  that  can  give  force        I754. 
to  an  appointment  of  them.     But  then  with  respect  to         ^^"^^  .. 
Saunders^  the  contract  not  being  executed,  he,  it  is  said, 
roust  be  considered  as  a  trustee,  yet,  as  it  is  considered  as     p. 
a  thing  done>  it  niust  have  the  same  legal  and  equitable 
cottstrttctidn^.  ' 

•  I  agree  he  is,  in  certain  cased,  to  be  considered  as  a 
trustee,  but,  had  this  been  conveyed  to  trustees,  ^fetne 
covert,  without  a  particular  power,  can  no  more  appoint 
a  trust*e8tate,  than  a  legal  one.  Therefore,  as  the  pur- 
chased lands  ar6  not  such  as  she  had  a  power  over,  I  am 
of  opinion,  they  cannot  pass  by  any  part  of  her  will,  but 
must  go  to  the  heir  at  law. 

But  then  here  are  purchases  of  leasehold-estates,  and 
another  question  is,  whether  they  are  devised  by  the  willf 
They  must  be  so,  in  one  part,  or  the  other,  of  it :  if  they 
are  not  specifically  devised,  they  will  fall  under  the  words 
goods^  and  chattels,  into  the  residuary  devise ;  for  this, 
whether  money,  or  leasehold-estates,  is  still  personal^  and 
vnbject  to  her  power.  The  question,  then,  is  between 
ttie  brothers,  whether  or  no  the  devise  to  Thomas  includes 
the  leasehold-estates,  or  only  the  freehold?  I  think  it 
sufficient  to  take  in  both  the  real  and  pergonal ;  but  as  to 
the  real,  they  cannot  pass.  Had  not  freehold-lands  been 
excepted  out  of  this  devise,  I  should  have  doubted,  whe- 
ther or  no  any  real  estate  was  intended  to  pass  by  it :  but 
for  tlie  words  ^f  for  ever"  in  the  limitation,  the  freehold- 
estates  could  not  have  passed  only  for  life ;  this  part  of  tiie 
limitation  applies  to  them :  the  words  executors,  &c.  are 
properly  applicable  to  leaseholds  only.  Where  a  man 
having  a  freehold,  and'  leasehold-estate,  in  the  same  vill, 
devises  all  his  lands  in  that  vill,  to  one,  his  heirs,  execu- 
tors, and  administrators,  uould  hot  all  pass  ?  I  think  ihey 
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would,  for  he  has  used  such  words  as  describe,  or  applj 
Xo,  bb  interest  in  both. 

Tbeo  as  to  the  <£lOOO« — As  she  has  made  a  will,  and 
named  an  executor,  though  no  particular  appointment  of 
this  money,  it  is  insisted,  it  shall  go  to  the  executor; 
on  the  other  side,  Mr.  Attorney  contends,  as  there  is  no 
particular  appointment  of  it,  it  is  to  go  to  her  general  re- 
presentative, ber  husband,  not  to  her  executor,  who  if 
made  such,  he  says,  for  a  particular  purpose  only,  I 
tbink  there  is  no  ground  for  this ;  ^femt  ccvcrtf  with  the 
consent  of  ber  husband,  may  make  a  will,  and  that  wili^ 
according  to  late  cases  in  the  spiritual  court,  will  have 
probate,  and  the  executor  then  become  full  and  complete 
representative,  for  the  husband  cannot  have  administratioo. 
This  money  belongs  then  to  the  executor,  and  becomes 
part  of  her  assets,  out  of  which  the  contract  with  Samder$ 
is  to  be  carried  into  execution. 

Decree. — ^The  plaintiff,  then,  I  declare  entitled  to  all 
the  freehold-lands  purchased,  or  contracted  for,  by  the  tes- 
tatrix Eliza  Diiben,  during  ber  coverture,  for  the  profits 
of  wlucfa  the  defendant  Thomas  Dibben  is  to  account,  u 
likewise  for  the  leasehold^^state  at  Poi^en,  and  deliver  pos- 
session. The  defendant,  Thomas  Churchill,  entitled  to  all 
the  lands  held  by  leases  for  years,  purchased  by  the  teits- 
trix  during  her  coverture,  for  which  he  is  to  have  an  ac* 
count,  and  possession.  He  is  likewise  entitled  to  the  in- 
heritance of  such  part  of  Mappercombe  farm,  as  by  the 
settlement  is  subject  to  her  power  of  appointment,  for 
which  the  parties  receiving  the  profits  are  to  account,  and 
deliver  possession. 

I  declare  the  «£lOOq  to  belong  to  Richard  Churchill, 
the  executor,  as  part  of  her  |)cisonal  estate,  the  coit- 
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1754.        both  parties  bound  themselves  to  each  other  io  a  penalty 
^•>^         of  «£lOO,  for  the  performance  of  their  respective  cove- 
BLCHiER    jjj^Q^    About  twelve  months  after  this,  and  before  Harris 
^  '         had  made  any  adjudication  of  the  price,  Lady  fVilmoi 
died,  on  whose  death,  her  daughters,  and  co-heirs,  the  de- 
fendants, were  admitted  tenants,  and  paid  the  lord  a  fine, 
and  fees.  Sec.  which  accrued  to  him  by  Lady  fViimo^n 
death,  which  amounted,  in  the  whole,  to-£\90^  Swm 
after,  Harrit  made  his  adjudication,  whereia,  afterMeihflfeg, 
that  he  had,  with  the  assistance  of  survey^rs^  farniers, 
workmen,  6cc.  calculated  the  real  value  of  the  estate,  he 
adjudged  the  same  at  J&660.     Of  this  adjudication  he  de- 
*  livered  duplicates  to  each  of  the  parties :  upon  which,  the 

plaintiff  applied  to  the  defendants,  gave  them  notice,  that 
he  expected  a  specific  performance  of  the  agreement,  and 
sent  his  attorney  with  the  money,  to  attend  the  manor- 
court,  and  receive  a  surrender;  but  the  defendants  refumng, 
he  filed  this  bill,  praying  a  performance,  against  the  de- 
fendants, the  co-heirs,  and  their  husbands,  and  likewise 
against  Harris^  Harris,  by  his  answer,  stated,  agreeably 
to  the  recital  of  his  adjudication,  that  he  bad  proper  as- 
sistance in  making  it,  and  that,  it  was  a  just  one,  according 
to  the  best  of  his  judgment.  The  other  defendants  insist, 
it  was  otherwise,  offer  to  pay  the  £\Q0  penalty,  for  that 
the  estate  was  of  double  the  value.  Accordingly,  they 
proved  in  the  cause,  by  the  oaths  of  persons  skilled  in 
those  affairs,  that  tliey  had  surveyed  the  estate  in  Julif  last ; 
and  thought  it  worth,  to  be  sold,  <f  1220.  The  plaintiff 
examined  no  witness  to  the  value. 

And  now  on  the  bearing,  the  objections  insisted  on  for 
the  defendants  were,  that  this  agreement  was  only  in  die 
nature  of  an  auihori^,  and,  not  being  executed  in  the  life- 
time of  Lady  Wilmotj  was  at  an  end,  and  could  not  be 
proceeded  in  without  the  fresh  consent  of  the  parties. 
But,  if  the  court  thought  otherwise,  the  difiereuce  between 
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1754.  well  execute  it  at  one  time  as  another ;  and,  if  either 
^  ^^^^  partj  would  have  had  him  done  it  sooner,  they  should  have 
applied  to  quicken  him.  That  the  plaintiff  did  right  in 
RfiYNo"  n  ^^^^^'"'"g  ^^  witnesses  to  the  value,  for  that  was  not  now 
material,  and  would  have  been  givitig  up  the  point  which 
he  insisted  on ;  i.  e.  that,  Harris  being  die  person  to 
whom  that  point  was  submitted  b;  both  patties,  widi  a 
view,  no  doubt,  to  prevent  any  litigation  that  might  arise 
from  different  estimates,  as  a  person  in  whose  integrity 
and  capacity  both  parties  thought  they  might  confide, 
they  were  concluded  by  his  adjudication.  That  the  dif- 
ference of  the  estimates  taken  by  the  defendant's  witnesses, 
and  that  taken  by  Harris,  only  proved  their  judgment  (o 
be  different  from  his,  and,  for  aught  appeared,  his  might 
be  the  just  one ;  -or  that,  as  the  one  was  taken  four  or  five 
years  ago,  and  the  other  but  in  July  last,  that  might  occasion 
a  real  difference  in  point  of  value :  that  Harrises  character 
was  unimpeached,  and,  therefore,  his  adjudication  ought 
to  be  adhered  to.  That  it  appeared,  as  well  from  the  ad« 
judication  as  from  his  answer,  that  he  had  proper  assist- 
ance iu  forming  his  judgment:  that  this  might  be  the  oc- 
casion of  his  omitting  it  so  long.  That  it  was  well  known 
laW|  diat  the  insertion  of  a  penalty  in  articles  of  this  sor^ 
would  not  prevent  a  party  from  coming  into  this  court  for 
a  specific  performance  of  the  agreement,  if  be  thought 
that  more  eligible  than  an  action  for  the  penalty,  for 
which  was  cited  the  case  of  Hobson  v.  Trevor,^  P.  fVrns, 
191*  That  the  death  of  Lady  W.  before  the  adjudication 
was  the  act  of  God,  which  nobody  could  foresee  or  pre- 
vent; and  that  the  expense  which  it  occasbned  to  the  de- 
fendants! was  a  necessary  consequence  of  that  event,  and 
no  way  imputable  to  the  plaintiff,  and,  would  have  been 
the  same,  had  the  adjudication  been  made,  unless  the 
estate  had  been  surrendered.  That  the  plaintiff  was  no 
more  consulted  by  Harris,  or  privy  to  bis  acQudication 


^ 


N0THS>OT  eABE&  IK^caSXIHS: 


tfU^. 


BfeLCHIBR. 

agt. 
Reynolds. 


ftiienoe  ^f  tte  ^ayhl»tieiis  bCtKis  e»taf«  «ifr  nevef  M  I^Mi- 
s^n  forthc^couri  to«et<«Mde  the  «djiiiiHcttCi<iii,^%lMMi 
the  ^»eryfioiiit^uhn»lt«0d:to  Mr.  fla Wh^«  judgmflirtgy iiil, 
were  tlie  coiirt'to  set  t»ide  aw«rdft, -utib^e  no  kaprtflAr 
partiality^  or  cofinttoii,  appeared,  uerely  on  tfienmll#4f 
the  case,  awards  woidd  answer  no  eod;  for*tbdM^iMl)r 
disputes  thqy  are  designed  to  prefent.  It  is  t^-  ^flM 
known,  tbat  a  party  may  xome  here  for  a  specific  p^ 
formance  of  an  agreement,  notwithstanding  the  insertion 
of  a  penalty  in  it^  and  the  case  that  has  been  meotMed 
shews  it.  Hie  death  of  Lady  fViimot  waa  the  act  of  Gad, 
and  the  expense  it  occasioned  to  the  defendants  waa'M- 
avoidable. 


Therefore,  let  the  contract  be  speci6cally  parfonM^ 
but,  as  it  18  a  bard  cas^  on  the  defendants,  let  the  parties 
abide  by  their  own  costs,  olhur  than  Ifarrss^s,  whick'are 
to  be  paid  by  the  plaintiff. 


2  March. 

Application 
to  be  relieved 
against  re- 
leases, pos- 
session 
having  been 
held  in  pur- 
suance of 
them  for  30 
years,  &c. 
refused. 


HICKENBOTHAM  agi.  OULD. 

In  1705,  two  houses  in  L.  were  devised  lo  "die  ^ 
fendant,  and  his  heirs,  in  trust  to  sell,  and;  with -tha^  aK>n^ 
arising,  to  purchase  a  particuliir  estate,  in  Ih^ ^ Jiiift^y  i^ 
himself,  and  his  heirs,  &c.  But,  if  that  purchase  could  not 
be  had,  the  defendant  was  to  retain  <£  1000,  wd^^ay  the 
surplus,  if  any,  to  be  distributed  among"  Ae  b^ef  4i||ttAes. 
Hie  houses  were  then  out  at  lease,  at'  )s  -HMvtsS  aiilUrf 
£25  per  annum,  which  afterwards  exptredy  mHi^k^MMiMItt 
time,  they  were  let  at  £1 10.  The  defendant  put  te  Vi' 
vertisements  for  sale ;  but,  not  being  abler  to-  sell  thens,  he 
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a  biB  afHDit  the  legatees,   pn3F>Hf  ^^   ^^ 

be  iKvected  to   pay  faun  bis  ^1000,  and  tdse 

ci  the  honaes,  or,  that,  ia  de&iilt  thereof, 

I  m  tMe  to  be  limited  by  the  coort,  they  m^t  be 
debarred  all  fature  ckim.  This  cause  abattog,  was  never 
revived}  but  the  legatees,  knowing,  as  the  defendant's 
eemisel  insisted,  that  the  houses  were  not  of  sufficient 
talne  to  raise  the  «£lOOO,  and  interest ;  and,  of  course, 
Ibal  there  could  be  no  aurplus,  gave  the  defendant  proper 
rehmas  of  their  right,  for  very  small  considerations.  After 
ailHah  the  defendant  laid  out  considerable  sums  in  repairs. 
'£ba  legatees  were  all  then  adult ;  and  from  that  time  to 
1751,  (when  they  brought  this  bill,  praying  a  sale,  and  to 
ba  paid  the  surplus,)  they  acquiesced  in  the  defendant's 
possession. 

Mr.  Soliciior^Gei^traly  (Murray J  for  the  plaintiffs, 
objected  to  the  reading  those  releases,  because  not  proved 
(though  upwards  of  thirty  years'  standing,  and  the  person 
to  whom  they  were  given  had  been  ever  since  in  posses- 

b);  insisting,  that,  as  be  was  in  possession  before  the  re- 
given,  the  possession  was  independent  of  the  re- 


17M. 

BOTHAK 

Ugjt. 

OULD* 


But  the  court  overruled  the  objection,  and  said,  that 
OB  the  rule  of  evidence,  which  permits  deeds  thirty  years 
old  to  be  read  without  proof  of  the  execution,  those  re- 
i.as  the  possession  favoured  them,  might  be  read. 


Lturd  Chancellor. 
^}l  the  persons  entitled,  in  1715,  gave  particuUu-  re- 


y  for  a  consideration,  in  each  of  which  there  is  a  full 
and  (|iri^<;JMi  of  the  fact,  so  that  tliey  had  the  clearest  no- 
\k$  p(  their  right.    Had  these  releases  been  general  ones, 
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1754,  I  should  not  so  much  have  relied  on  them.  Now,  thirty- 
five  years  after,  they  apply  to  be  relieved  against  those  re^' 
leases.  A  mortgagor  would  not  be  permitted  to  redeem, 
after  such  a  length  of  time. 


HlCKEN- 
BOTHAM 

OULD. 


Mr.  Solicitor. 

The  strength  of  the  case  lies  here:  the  releases  are 
obtained  from  the  administrators,  who  are  trustees  for  the 
next  of  kin,  on  a  false  suggestion.  The  will,  indeed,  is 
truly  recited,  but  a  recital  follows,  that  the  estate  was  qot 
sufficient  to  answer,  which,  we  contend,  was  not  the  fai;t» 
It  may  be  said,  in  respect  of  the  people  themselves  who 
released,  that  they  did  it  with  their  eyes  open;  but,  as  to 
the  administrators,  it  would  be  hard,  if  the  next  of:  lp% 
who  are  the  persons  entitled,  should  be  barred  by  a 
transaction  of  this  sort. 

Lord  Chancellob. 

If  any  groimd  existed  for  suspicion  of  fraud,  apd  col- 
lusion, between  an  administrator,  and  another,  no  doubt, 
both  the  administrator,  and  the  other  person,  wl^o  .^pii- 
trived  a  devastavit y  would  be  liable;  but  here  is  oo 
foundation  for  any  thing  of  that  sort.  However,  the  de- 
fendant has  had  a  good  bargain,  so  dismiss  the  bill  with- 
out costs. 
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SCOTT  flg».  ELLERS.  arfMarcA. 

*  Paul  ElljSM,  in  1 729,  gives  a  bond  to  his  father,  upon  Debt  on  a 

which  no  interest  was  ever  paid,  or  demanded;  but,  m  ^?^/  ^^^ 
-^^^  , .  ,  ,  '^     '  ^  ,  ,.  subsisting: 

1742,  his  mother,  who  was  representative  of  the  obligee,  and  princi- 

endorses  it  thus,  ^  Paul  Ellers's  bond,  which  I  give  to  P^>  with  in- 

'^my  daughter  Scott,  1742;"  of  which  she  afterwards  ^\^^ 

takes  notice  in  her  will,  which  was  drawn  by  the  obligor,  plaintiff; 

circuity 
needless. 
It  was  now  objected,  that,  as  this  bond  was  of  so  long 

standing,  and  the  endorsement  the  only  memorial  of 

keeping  up  the  debt,  there  being  no  pretence  of  interest        » 

paid,  or  demanded,  it  must  be  presumed  to  have  been 

paid,  or,  being  from  a  son  to  a  father,  it  was  never  intended 

to  be  called  for.    If  not,  no  probate  of  the  will  appearing, 

they  cannot  give  a  proper  discharge.     But 

Per  Cuf^. — It  is  common  for  an  assignee  of  a  bond,  who 
cannot  bring  an  action  in  his  own  name,  to  apply  to  this 
court,  to  be  paid  the  interest  and  principal:  he  might, 
indeed,  pray  a  circuity,  t.  e.  that  the  trustee  might  bring 
an  action  at  law,  but  the  other  is  the  more  usual  and  best 
method. 

A  very  little  evidence  would  have  been  sufficient  to 
induce  the  court,  to  think  this  money  intended  to  be  given 
by  the  father  to  the  son ;  but  here  is  a  recital  in  the  mo- 
ther's will,  which  was  drawn  by  the  defendant,  that  the 
debt  was  subsisting ;  can  there  be  a  stronger  admission  of 
the  subsistence  of  the  debt  than  this  i  .which  he  certainly 
would  never  have  drawn,  had  the  money  been  paid,  or. 
been  looked  upon  by  him  as  a^gift. 
xx2 
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t  •■ ;  i 
H  i I fl  I  w.  ; ; ! 

Agreed  in 
marriage- 
artideii^  that 
a  portion 
ahall  be  paid, 
and  a  settle- 
ment made ; 
but  that  pay- 
ment i9  to  be 
withheld, 
unless  the 
settlement  be 
made  within 
a  limited 
time.     After 
themarriage, 
the  settle- 
ment is  not 
proceeded 
with,  and 
now  held, 
that  the 
latter  clause 
could  only  be 
intended  to 
hasten  the 
marriage- 
settlement, 
and  that  the 
right  to  the 
portion  is  in- 
dependent of 
its  ob- 
seri'aiice. 


")F  .ii 
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'•'•''..•.  .   ...V    ...      .       -.-I 

'  ^By articles, on t!he mankge oftbe  pliiiitiff Miitiitliexhi' 
ieMiM*n  dbugliter,  in  1742,  the  dgfendant  cogeoiiiiiw|'li» 
p\arf  the  plaintiff,  as  ber  portion,  JS^OO,  ib  ecMidentbii^of 
ifvhtchthe  d^ghter  released  to  her  fotfaeri^lOOi  tonUshplw 
Mras*  entitled  under  hi^  marriage-settleiiient.  'Tka  phint^ 
on  hts  part,  covenanted  Co  make  a  settlmneBt  oii<iii»iwiie^ 
and  the  issue  of  the  marriage;  and  then  was  a  oiansein 
tile  articles,  thait  ifae  money  diould  not  be  paid^>  $mkm 
tbe  settlement  was  made  in  four  years.^  bat  the  ihtBre* 
was  to  go  on  afterwards,  though  at  n  differenC  raldifiiiBtil 
(be  settlement  was  made.  In  1748,  tbe  wife -died^  fife 
inoney  not  being  paid,  nor  any  settlement.  madcvi^fjAffl 
this  b9l  was  now  brouglit  to  be  paid  tbat.mQney&itifO^ 
the  part  of  tbe  defendant,  it  was  praved^tbat  lie  l>«tt€ld.0ki 
the  (^aintiff,  to  make  the  settlement,  in  his  dnaghtaiS^  Uiih 
time,  and  he  had  refused  to  do  it«  .        • '   f.,rj. 

On  the  part  of  the  plaintiff,  it  appeared^  thai  bisiwtfe 
was  in  such  a  sickly  way  for  some  yeera  befiare  her  ckaiky 
that  there  was  no  probability  of  her  Jumng-iaaMArfattl 
thisy  it  was  now  contended,  was  the  reason  of  the  plainlMRs 
refusal  to  make  the  settlement.  ^  -•  v  u 

Mr.  Atlarfiejf''GeneMU  filyddf^^  for  ^^kv  pUfatiff, 
urged;  that  where  there  are  vnittial  oobtratCs^  and*  piiili- 
cularly  in  cases  of  marriage,  ihey  are  odnBiddrndfJOtb^ 
tween  the  parties  themselves,  as  aehmify  pneoatedtxHat 
otie  is  to  Mgitt,  Mid  the,'other<«o:fdlonr,  ^mdaeaiboiiMbr- 
ence,  for  it  is  the  making  the  settlement,  and  the  payment 
of  the  money,. and  not  the  manner  of  doing  it|  is  the  sul^- 
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Hendricic 


Ml'.'  r  IjfM 
.  ..  .f*  M.I 


Stance  of  the  contract;  nor  b  the  plaintiff's  refusal  to  1754 
settle  at  all  material,  because  he  was  compellable  to  do 
it,  and  for  this  he  cited  two  cases,  determined  by  the  pre- 
sent  ChanceUoj*;!  tb#  drst  was  Katt  v^  F^rr,  10th  Jufie^  w 
1746,  which  he  stated  thus;  the  plaintiff  brought  his  bill 
toicotnpeldte:d«feBdaot|  his  wife's  iath^r,  to  sun^endpr  a 
cdpyhiJd  aitate  to  him  and  his  heirs,  on.a  foundatipDof.a 
iDariiage^oiitraQt^  by  which  the  plaintiff  agreed  to  make 
nijbniikure  on,  the  defendant's  daughter'of  two  farms- of  p  •  h-  f..  tf 
.ifiliO  a  year,  and  la  do  it  wilhin  three  months,  free  from 
an  incumbnniQe  then  affidcting  it  The  father  contrapt^, 
in  GOiiSideratiQn  of  that  jointure,  to  surrender  a  copyhold- 
cslite  oIjBSO  a(  year  to  the  plaintiff,  and  his  heirs.  The  hus- 
^band  having  made  no  settlement,  the  wife  died  about  tw 
i  months  after,  by  which  the  settlement  became  imma- 
Mialo  '  The  father  insisted,  that  he  was  not  bound  to  sur- 
nsAder,  because  that  was  to  be  done  at  the  same  time  the 
<jbinture'<was  to  be. made.  And  the  question  was,  the 
^huUMid  not  having  ootn plied  with  his  contract,  by  making 
Ih^  SdtdttmMtt -within  three  months,  and  it  was  now  sub- 
stantially impossible  to  make  it  at  aU,  whether  the  de- 
fendant was  obliged  to  surrender?  And  the  court  held, 
ihtit^thele'%eie  aiulital  agreements,  which  each  party  had  * 
<4A§  Remedy  to  oompel  the  performance  of,  and  were  to  be 
'  Mnsidered  a»  actually  done«  Your  Lordship  accordingly 
'  dMmed^  diat  the  father  should  surrender  the  estate,  thojMgh 
it  was  a  real  one,  and  he  was  not  bound  at  law. 

. •'  Hie  odier^case  was  that  of  Parsons  v..  Freeman/f  5th 

H^'Qiti  115 }.'  Ms.  Freeman  entered  into  articles  with 

U»wifi^^byL  which  he  covenanted  to  make  a  jointure  of 

'  jCiOOb  a. year;  dut^  by  the  same  articles,  covenanted^  tl^^t 

-'wllon  he  mde  a  settlement,  pursnaot  to  his  covenant. 


,fj.i 


'  J '  t  • 


'  T  •    ,  I  f  t  (  /^ 
'\"d    //n.T 

.  'i  If  flT 
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]754«        she  would  settle  her  real  estate  to  him  in  fee.    He  never 
"^^"^        made  anj  settleqaenty  though  he  h^d  jim^cf^Dt  estate,  but 
Hbndrick  jj^  j^^^^  ^  ^m^  ^jjj  devised  his  wife's  estate  to  J.  0.  in 
^^*         fee,  after  which,  he  and  his  wife  joined  in.  a  cMiv^alce 
*    to  such  uses  as  he  should  appoint.    The  questions  were, 
1st,  Whether  the  representative  (heir  or  devisee)  of  the 
husband  had  a  r^ht  to  have  the  wife's  estate  conveyed  to 
him?    2d,  Whether  the  devise  was  a  good  one?    And, 
if  so,  3d,  Whether  it  was  not  revoked  by  the  coBvejmcei 
Though  it  was  insisted,  her  covenant  was  only  to  be  per- 
formed when  be  performed  his ;  the  comt  diought  the 
covenants  mutual,  and  ought  to  be  considered  as  done, 
and  decreed  a  conveyance  accordingly*    The  devise  was 
held  a  good  one,  but  revoked  by  the  conveyanee^ 

Lord  C/uincelbr  interrupted  the  SQUcUoT'XjWrfil 
f  Murray)  who  waa  about  to  have  spdkeu  on  bi^lialC  of  liie 
defendant,  and  said,  this  was  a  case  plainly  witbiaaU  like 
rules  of  construction  of  marriage-articles,  wjieve  the  p^if- 
tion  is  always  considered  as  the  consideration  .of  the  ipir- 
riage,  and,  when  the  marriage  is  had,  the  b«Bl|and  if  ea> 
titled  to  it :  when  the  parties  regulate  the  time  of  pHy- 
ment,  and  restrain  it  till  the  settlement  is  made,  this  is 
considered  as  done  only  to  hasten  die  makiiig  it*  Sttcb 
was  plably  the  intention  in  this  case :  intereal  ia  berelo 
be  paid,  if  the  portion  be  not  paid  within  four  years,  so  that 
interest,  if  not  principal,  is  to  be  paid  for  ever.  Be^des, 
here  is  a  stronger  circumstance  in  this  case,  and  that  is, 
the  portion  is  purchased  by  the  release.  As  the  nM  of 
the  settlement  are  spent,  it  is  not  now  to  be  made.  Bat 
let  the  defendant  pay  the  plaintiff  the  portion,  with  costs. 


HOTfl  ahW  the.eiiecutors  of  p£/(y,  „llW  fatb^. ..  , ..     v '.  -  lod  //  ^dJ  Bob 

.wrfiV^  ^|TCi8  LHI  Was.  W^  Uy  Jio^er^  ff^M,  ^mf^f^ 
seiitaiive  of  Kb  l>fother,  agaioat,  .t^^^^q^JOfS^o^Hta 
jNlti/,\ohe  paid  the  cfSOOO^  pursivmt.l;p  hiscjc^n^^Mi^Daib 

"•'    .  •    >'.'f>'    -n  ti>n*^ 

Mr.  Attornei/^GenercU  (Bjfder),  for.lbe  plaiotifi^  joohbd 

Tbe  whole  <£400p  waa  coasi4ere4f  J>y  aUt  ih^fMrtiQ^i 
as]  the  jportion  of  the  wife ;  fmd,  as,  3U(^^Mi>4  tl^bimiq 
perty  of  the  husband,  but  sulyec^  tacert^nppilfWnW^i^ 
on  which  the  present  questions  aric^^  ^  .^4'^^t>Mdf!<^i!M^ 
gencies^  op  which  it  was  not  tp  be  paid  h^v^l  MH^^yP'tAtitP  n 
never  happened.  The  postponing  the.  f^imi^:^  %ifP9hi\ 
of  money,  to  depend  on  a  future  conting^cj^^iUji|9t|{{|T.;D 
vent  the  person's  having  an  interest^  in.sopn^  ^fMfh-Wi^^^ 
though  contingent,  by  which  I  ooean  such  an  interest,  fh§i^ 
he,  or  his  representatives,  will  be  entitled  to  receive  it, 
whenever  the  contingency  happens. «. ,  .  :   ,,:  ,.i  ,0129*  ll 

.  -    ,'  ivt-rii:   «  iff  adJ 

Tlie  general  question  is,  whether  tbQ«<mUagpi^f,.9|ifii^sq 
which  the  provii^o,  that  is  to  dischargeithe,<:<M^|IWl  fioJ 
payment   of  ^1000,   is  to   X^ke  ,tij[p€t^  km,,b9fij(i0qs4ini 
Tills  proviso  is,  that,  if  the  wife  died  before  the  ky^jtfiMf^J 
leaving  no  issue,  or  if  such  is^e  should  die  h^c\re^JP<(^i)i^ 
his  executors  should   pay  to  fVAartQti^  if  th/fP  iyMg^H£ 
£1006  in  discharge   of  the   covenan^,  £pr  .p^i^^iH^j^a^ 
£26bO.    So  here  are  two  contingen^fi^»,^tl^^  pC^lfir^hi 
happening,  this  proviso  was  to  take  place,  llie  first  was, 
the  wife^s  dying  before  her  Mb^a^^,^|f«3H^^^ 
this  hajr  riot  happened,  fbr  she  survived  him.   The  second 
was,  the  degth  of  such  issue  (l  e,  s^c)^s«e  /Nk^fJl^ivKT 
befdre  l^i"  hiuisl)and,  should  leave)  in  the  ^J^^^ft^J^!^^"^^^ 
ThiVi66uld  dot  happen,'  because  there  never  was  any  issue. 


IMlhfVqMfi^  V^MiB^i^^sr  tlieh  having  happened;  diere        1^ 

iii%9i«tad^4tf  tii^  q^kkaddn,  the  piSoviso  cannot  tale  eflfect^^^V^aV/ 

and  the  whole  «£2000  is  due.   But;  bad  die  contingencies  ' ;; 

happened,  what  then  ?  It  is  not  said,  that  the  «£SO0O  Afll  y^^^^^J^ 

neil%^\iit^, 'Inil  Aiat  the  executors  of  Petty,  upon  pa;- 

mdM  olF'^^edO  td  Whartony  if  Iivbg>  may  redeem  it,  and^ 

dischhi^' dib  covenant.     Wharton  y^hA  not  then  liidng, 

and,  consequent!;,  could  not  receive  it :  that,  therefoie, 

cannot  bb  done ;  the  doing  which  was  necessary  to  dis- 

chafge  the  executors  from  payment  of  the  £2QOO\9o 

tbtft  it  bnow  the  same  case,  as  if  there  had  never  been  an; 

pr<>VMo.     It  me;  be  said,  that  their  meaning  was,  that  if 

tbftr^  vhetdd  be  no  wife,  or  issue,  at  Ptttjf^  death,  the  ' 

^^000  rfidlAd'nbt  be  paid :  had  that  been  their  meaning, 

it  iltf^  faftte  been  expressed  in  very  few  words.    But 

heH^tte  'covenant  for  payment  is  to  be  discharged  by  a 

cerliiili  ac^  on  certain  contingencies,  which  act  cannot 

be']^Mbrmedy  and  which  contingencies  have  not  hap-, 

pell^.  •  • 

u   '  •.     ^ 

It  seems  to  be  hinted,  as  another  question,  whether  as 
the  wife  survived,  in  case  the  <£2000,  or  the  <£lOOO,  be 
pajMM^,.her  representativeSy  or  those  of  her  husband,  are 
to  if^  Mtitled  tolt  ?  And,  on  this  point,  I  submit ^  it,  as 
knbiMl^teMVy  diat  the  husband  having  made  a  settlement  on 
his  i#ife^  in  consideration  of  her  fortune,  is  to  be  con-  . 
aidefett'as  a  pnrchasor  of  that  fortune,  (as  in  the  case  of 
a»;;^^tMh(^  ^pe^iiil  contract,)  and,  therefore^  if  she  wea 
entldeS' to  reeeive  it,  she  must,  in  this  court,  be  coor  -, 

sid^^  is^it  trustee  f6r  the  husband. 

.  ♦     .  •  '  i      >  ■  *  '  ' 

yit:8oWiUhft^Oe)Mtat(^UTrQy\.oxk  the  same  aide,      .   ^ 

The  qu4iifti<m  it,  whether  the  executors  of  Pettxf  are.    \ 
discharged  by  an;  clause  in  the  settlement  from  th^  coye;^.  ? 


WhartoA' 

agid 
Whabtoh; 


lOf  NOTBS  OF  CASES  IR  (MSSO. 

ifS^  aant  for  £900^  cm  way  event  wliiok  Jne  faappeMd^  ffb 
eveote  which  have  happened  aie^  that  ibarewaenokiMinnof 
Ibe  manriagei  and  that  the  wife  sufvifed.her  fansbaad,«Mi 
^^  enjoyed  his  setdement  a  long  Jtime  ;  so  diat  the  evente-id 
which  «£lO0O  was  to  be  paid^  have  not  happOMd^  aod^ 
therefore,  the  pkuntiff  must  be  entitled  to  the  whote,  oris 

The  pronso  being  oot  of  the  case,  the  whde  jffiOOO 
b  to  be  paid,  pursuant  to  the  covenant,  to  theirastees^ 
but  certainly  not  for  their  own  ben^t  The  deelamtioa 
of  tmst  which  follows,  must  determine  to  whom  it'bc^ 
longs.  The  trust  declared  is,  that  it  riaiH  be  pltfeedrout 
at  interest,  and  that  interest  be  paid  to  Miv  Whnfimivf 
iife>  after,  to  his  wife  for  life,  after,  to  the  issoe  of  tka 
UMirBge,  in  snch  proportion  as  they  sboold  (firect  'Tb^ 
tevst  is  carried  no  forther ;  and  their  argunMot  fs,-lbattbb 
is  a  declaration  of  a  trust  of  money  belonging  l#  P^Uff^ 
and,  therefore^  whatever  interest  in  it  is  undisposed  4f>iK^ 
mains  in  Petty.  He  has  only  disposed  of  it  in  panicslir 
events ;  diose  events  have  not  happened,  and,  therefore, 
the  contingent  interest  is  a  resoking  trust  for  bi^  belttfit 
In  answer  to  this,  it  is  clear,  that,  when  a  husband  setdes 
for  a  portion,  he  is  entitled  to  it,  unless  ittie^tbclfirise 
provided.  <£iO(X)  is  here  recited  to  be  dw  pcftite,  sad 
was  the  consideration  of  the  settkment;  <£^0Q0  if  pM 
down,  but,  in  favour  of  the  father,  the  paj»ent  laf  ibe 
other  is  to.be  postponed  till  after  hit  death;  liadirvM 
been  for  the  provision  for  the  children,  the  busbandiiAMiU 
have  been  immediately  entided  to  the  whoio;  a*' it  i*^  fir 
die  benefit  of  the  children  only,  that  the  general  right  of 
the  ^band  is  to  be  restrained,  there  being  no  ebildltiDy  it 
is  clearly  his.  But  for  the  proviso,  the  whole  telior  oi 
the  setdement  shews,  that  dus  jf  2000  is  lo  be  paid  the 
husband;  but  the  proviso  directed,  that,  if  the  wife  had 


184  mti^'of^  cAsta  m»  crftA^c. 

vo*nr^.  f!  ^'^^  ^Vifat^  from  tins'  settletneMl^irbd'M)  ofdiiU^ 
YTRjf^Tov  ^e^s^^u  can  be  given,  trhy  tt«  ^iOOO  sKbuld  dbJKft  pi^fiMi 
h  o^ffictt  V7  ta  ffie  re|>r^8eiftsitive8  of  tbe  hnaAband,  as  ^w^^ is  io^dikHK 
Whabtok.  ff!tho4ittBis  proviso;  bad  tfa«  hwtamd  sUi^edtt^  fJi^if} 
ke  Wonld! have  bad  a  rigbt to  bavebad  iitk  £iOM  jHa^fkl 
dU%  ibtjt  be  fliTgbt  receive  the  interest  "oFtt  dorbi^  bis'Rf^ 
nb,'  ratber  than  submit  to  that  we  will  toitte  to  a  eoitaii 
positioin;  rather  pay  you  ^lOOO  to  yotir  own  use; 'AM 
have  ^2000  taken  out  of  my  estate,  wbicfa,  on  yout  dditit^ 
must  revert  to  it.  If  the  wife  and  chiMr^n  W^re  dend; 
end  the  husband  living,  we  contend,  £lO0O' <uiifi  isf^ib 
be  paid ;  but,  if  the  wife,  and  children,  «nd  bnsbandjNi^^M 
all  to  die  before  the  fkther,  nodibig  would  be'pajMHd^l 
it  seems  extrem^y  unreasonable,  the  husband^  rt!ptikiMii 
tives  should  be  m  a  better  situatfoit  Aan  te*  WottRlV 
living,  in  which  case,  he  would  have  been  plainfy'dVddM 
to  no  more  than  ^1000.  '  '"•  '^ 

I  Mr.  HenUy,  on  the  same  side.  '"  ^*'^^  »*'  ^"^^« 

The  question  between  us  viriil  deji^iJA'M^tti^  -^^t; 
whether  the  husband  became  the  absolute  purcbasor  of 
this  capital  sum  of  jP4bOO,  subject  only  to^W^lMtkift^ns 
mentioned  in  the  settlement?  If 'so;  Uie  pdi^b'^iM^oT^llfilfe 
limitations  having  been  ansvrered,  it  beboth^s'k  ittitlteJl^ 
Uust  for  hU  representatives.  On  the  other  hhtidy'^f  1i4 
purchased  only  a  contingent  interest,  then,  idle  jiUMcdbl^ 
liseiT  having  been  answered,  it  wUt  result  f(efr'tbe'%iSMBl 
cf^ti'fitt^  representatives,  whosis  monfejrttiraSfc^"^' 

'^  <It  Wms  eibetodi^  o^df,  thait  Mr!  ty/^fMiHI^&iim^ 
t^tilate,'tbat,  in'case  of  bis  deatb,  Wiiie  urt^tTiAbida  Bb 
paid  to  his  representatives  a^be  Would  hidJselTbk'erfAiftii 
to;  if  living.'    They  have  attempted'  to  ptit'  Vbth'^iuifi^'of 


wyes,  Qfi  cASEs>  in  ,g«^vc>  |g| 

^jSfiPfl  mAn  WW^opUflfr  bitf^I  tWnk,  tbwia  ft«if!#^  im. 

i^ff^^  fj^r.tkoui^  the.fiwt  ^Oqa  be  puj^  intoijlhg  w,,^^^^ 
tfiw^^i'  M^odsy  to  aqiwer  ihe  particular  uses  of  the  aetljifiT    ^   .^a  nVi 
vf^t,,yptfVhwtQnis  the  person  who  gives  the  dispb^^  WnXEtoK 
A^JC^i^ia^dyth^ipeforf^.  muat  be  considered. as  the. peraq^   moi  ^xahW 
lY^^d/sfipfited  the  pnopey  ie  their  hapda^for  cerla^ii,^?^ 
wliifh  being  p«rtiii)  aod  coiitingenty  and  having  heen  apc^)^ 
t^  xemaioing  ioterest  in  it  results  to  him  by  whpm  it  waj^ 
I^Xanced)  vit-  Mr.  fVAarUm;  whereas  the  other  £200Q. 
Tff^fj^  oply  iu.  covenant  till  the  death  of  Mr.  Petty;  and 
thp  jirovUp  jfeepis  to  operate  to  separate  that  coi^enant;^ 
^^sd^M^F  it  ^  ^  events  which  mig^t  happen;  for^  baiqg 
Sf^^toiar^j  it'  aiay  be  suited  to  the  th^n  state,  of.tb,e 
%Wb^    ^f  ^^  proviso  were  out  of  the  c^s^  the  hnsb^nd^ 
t^Qligh  the«  wife.waa  dead  without  issue^  would  be  entitled 
fp  {thf^.  Vitf^fesi,  «f  the  £2000  for  life 4  but,  as  the  con? 
HSI^W,b/qt>v,q^.the,two  families  would,  iu  that  eveut^  bjf 
at  an  end,  this  proviso  was  inserted,  to  put  a  final  encj  to 
all  accounts  between  them,  by  paying  him  «£lOOO,  in- 
stead of  this  interest. 

yMK'  JVilbrah^in^  on  the  same  side. 

.,,,|fV^idicontract  there  could  be  no  other  view,  than  the 
jy^hii^  a  reasonable  provision  for  Mrs*  Whartwi,  and  th^ 
^4reu  9f  th^  maniage.  Though  ii^40(X>  is  recited  to  t>? 
^r*portioii>  no  .such  .inference  as  the  gentlemen  contei\d 
jCqr^jcanbe  drawn  from  thence,  for  the  settlement  is  inac- 
fPW^f|ly'PfWfd^and.th^^.wa8  inserted^  be/cause,  your  Iprd- 
ship  ^ees»  it  migh t^iq  certain  eyents»  have  been  Jier  pof tic^* 
The  court  has,  in  many  instances,  bad  a  great  regard  to 
|^etti^iieqHat(Bfie9^.cjf  ayf^tlewent..  In.  the  present  caff,  it 
W  f^hyA<»%  %ugh„«e  kw^v  Jiotlpifig  of  the  value  .9f  the 
4afi(^.set)lc^a  .t}ial  it  wa^  net  .an  adequate  settlement,  bey* 
cau^e.  th^  whole  of.  the,  lady's  fortune,  wihatever  tha^  b^ 


IM  NOVESS  OF  CASBS  IV  OOXKe. 


Whakton 
Whahtov* 


IfSii  ^M8  Mttled  as  an  additioii  to  it  The  pfomb^Bur^iuk 
*^^  porta,  tbat^  in  some  event,  ^1000  only  was  lo  be  paidy 
instead  of  £2000;  does  not  that  irafiiy,  beyond  a  possi' 
?ll^«i»  bibty  of  doubt,  that  the  whole  ^fiOOO  was  not  conAdtttd 
as  the  property  of,  or  purchased  by,  Mr*  Wkartom;  'Swl 
there  is  no  stipulation,  that  more  than  i^lOOO  diould  be 
ever  paid  to  him,  though  it  is  now  €ont«nded>  his  repre- 
sentatives are  entilied  to  ^2000. 

.  Lord  Chancblx.oBk 

,  Yon  need  not  reply*  This  is  «  very  obscuiw  scheme 
of  a  marriage  settlement,  and  the  question  madeoirtt  is 
a-  ifuestion,  not  of  law,  but  of  eonstructicte.  ^  If  thal^  eoiH 
tended  for  by  the  representatives  of  Mr.  Petty  be  a  Jul! 
one,  I  wonder  they  did  not  bring  a  cross  bill  agmttHldie 
tnMlees  for  the  other  ^2000,  for  they  ate  equally  entiM 
to  both.  •  i    i' 

^  The  questiein  arises  from  the  dedaiation  of  tnai^-  a*dl 
the  proviso.  Upon  the  declaration  of  frost,  coiisideid) 
by  itself,  it  is  agreed,  on  both  sides,  that  this  SOMO*^ 
be  a  resulting  trust  in  the  hands  of  the  tf  nsttev;  b«t  fkm 
the  question  is,  for  whom  i  And  that  must  depend  i^^ 
the  conatniction  of,  where  is  the  propeityf  Now,  whertf 
ikn^e  is.  a  marriage,  and  a  contract  for  a  poilion  tw  tkn 
wUe,  and  the  husbmd,  in  consideration  thereof,  vaktlsa 
settlement  on  the  wife  and  her  issue,  notwithstmiding'-tiie 
rastcietioBs  put  upon  the  wife's  fortune,  though  it  bevtsced 
in  trustees  for  particular  uses,  yet,  if  it  is  stipnhled  ai^i^N^ 
mami^e  portion,  and  in  consideration  of  the  se^deoieftt, 
the  general  property,  subject-to  these  limitaMus^  is  con- 
ndered  here  as  belongingto  the  htt4)and,  unless  tbe  parties 
have  provided  otherwise,  for  he  is  loQlced  npon  as  a  pur- 
chiuor.  Wherein  does  this  case  <fifier,  or  what  is  there  to 
take  it  out  of  that  general  rule  f   It  is  recited  as  bebg  the 


Whabton^ 
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nuinitge  p^rlMMi  of  tfae  wife;  by  vhick  word%  aad^by        jfs^ 

force  of.tham  ak>ne»  the  haftbnid  haa^  m  many  cases  in 

tliift  court,  been  coamdered  as  a  pnrcfaasor;  and  m 

strongly  so  where  the  wife  has  abided  by,  and  enjoyed,  her         ^' 

joMture,  as  id  this  case.  WhabTOIt. 

The  discharge  and  receipt  for  the  first  £MOQ  waa 
given  by  Mr.  Wharton,  which  plainly  imports,  that  it  waa 
considered,  generally,  as  his  money ;  but,  to  prevent  its 
being  wasted,  it  is  to  be  vested  in  trustees,  for  die  benefit 
of  hja  family*  Then,  as  to  the  receipt  or  payment  of  this 
moiiey  to  the  good  liking  of  Mr.  W.,  it  is  admowledged 
by  Kim ;  so  likewise  an  ackndwledgmeiit  is  taken  from 
bim  of  the  security  of  the  other  ^2000.  On  this  part  ct 
ibe  ease,  therefore,  it  is  clear«  all  the  £400Q  was  consi** 
4isilfd  as  his  property  ;  where  it  is  paid,  he  ackaowledgea 
the  payment ;  where  it  is  secured,  he  acknowledges  the 
security.  Then  comes  the  covenant,  which  is  an  abso* 
bade  one,  for  pajment  of  ^3000 ;  and  then  the  dedara*- 
llQB.of  trust,  which  includes  both  sums,  and  sul^ctaiiotik 
Dik  the  same  uses.  .In  this  there  is  a  great  maccuiacy  in  the 
peMaiofff  for  thte  power  of  appointment  seems  literally  to 
osJats  only- to  Ab  interest,  yet  it  is  admitted,  the  children, 
would  have  been  entitled  to  the  principal.  It  is  not  pro* 
tcided^  that,  m  the  events  that  have  happened,  the  repre- 
sentatives of  Petty  have  a  right  to  be  repaid  thefirst  <f  2000, 
though  they  have  an  equal  right  to  it;  for  what  does  the 
arguoseat  for  the  defendant  depend  on  i  that  the  uses  go  no 
fiuAer  I)mb  to  the  husband,  wife,  and  issue ;  aad  that  the 
remaining  interest  is  a  resulting  trust  for  Petty.  If  tfaiBhe 
so,  it  is  as  much  so  in  the  case  of  one  ^2000  as  the  oUier. 
What  Ihea  prevents  i  why,  the  whole  tenor  of  the  deed  in 
whiqh  ihe  hnsbaad  is  considered  as  apurchasor  of  the  whole. 
I  ean  see  no  manner  of  difference  as  to  the  resulting  trust, 
between  the  one  case  and  the  other;  and  it  would  be  absard 
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■■Kh  kager,  aadyet  on  berinlklM 
to  berepttd  her  whole  portioii. 


^Il«g« 


ftnOr 


0»thi8  pert  of  the  cane,  tberefoffe,  it  it  deerly  irilh  Ike 
phnrtiK  Biit  I  do  edmtt,  that  thit  dedanlioii  of  tnit 
miiBt  be  coQtlmed  together  with  the  promo,  which  pio- 
ynm>  makes  die  pajrmeDt  of  this  £QOOO  dependent  on  t 
contingency;  such  a  contingency,  however,  as,  I  think, 
has  not  happened  If  the  plainUff  is  not  entitled  to  the 
£2000,  he  is  not  entitled  to  any  thing,  for  the  event  on 
which  the  iPiOOO  was  to  be  paid  has  not  happened.  This 
£lMO  was  to  be  paid  in  full  satisfaction  and  diMhsige 
of  the  covenant,  but  to  whom  H'as  it  to  be  paid  i  ^^ 
pernon  who,  if  their  aigument  be  r^ht,  nfoidd  iiol..hQS|i^ 
titled  to  a  single  shilling  in  the  event  that  has  lufynnri 
Bnt^  say  they,  Mr.  JV.  would  have  been  entiilfd  io  I||M|I 
bad  the  whole  laid  out  at  interest,  which,  to  be  ip|%4l 
the  best  way  they  could  consider  it  in ;  yet  ^%  m|illMI 
on  a  supposition  of  his  surviving  his  w>f%  tm^jhjUMI^ 
and  his  father4n*law ;  and,  in  that  avent|  ^lOQQt fmlW 
much  as  a  composition  for  it,  the  diH«lor  jjpmqm  t| 
have  been'a  man  in  years.  .  r. 

I  am  of  opinion,  therefore,  ootwirhaffflfding  the  dsili 
ness  of  the  case^  the  parties  coosifiered  it  in  the  light  ^, 
counsel  for  the  plaintiff  pqt  it,  t.  e.  that  as  neitb^  ^. 
wife  nor  children,  in  the  event  provided  against,  would 
be  entilled  tetany  benefit  fnm  the  latlletMnV Omf  niigkt 
think  it  reasonable  to  keep  back  part  of  the  portion. 

!%•  priritipal  difficulty  remabing  has  been  mentioned, 
and  arises  from  the  words,  if  then  Uving^  in  the  proviso. 
It  appears  odd,  bat  I  take  it  that  th^  mobo,  that  the 


fA 


vfffmxm  ommwcmam  im 


fBMUaM4rMii.bjih«»temtht»««ato«#Qk^       -  >  Wharton 

..  -  .'     .  .-^  ...    .•    •  "^^• 

Upon  the  whole,  I  think  this  is  the  best  coostruction  ^"AltTON. 
diBt  vam  be  made  in  so  diurk  a  casec  bur,  aa  it- ja^  nice 
peifld^  I  ahail  decr^  the  money  to  be  paid  by  Pet^s  re* 
ss,  but  widiottt  costs  on  either  iidt. 


PENOCLET  agt.  PASSAVANT.  j^^^^  ^ 

Fkrmant,  a  French  refugee,  residing  in  En^/j ??(/,' T^tator  ap. 
makes  his  will,  dated  the  9  th  of  March,  171d>  in  French ;  ^J^„  f^^ 
and  thereby  (inter  alia)  directs  his  executors  to  keep  in  trust  to  pay 
their  hands  some  tallies  on  the  government  of  Great  ^^^1^^!^^ 

wm    .        ,  x»  1  1  •  of  *  1 000  to 

Brttam,  amounting  to  ^I00(),  and  to  pay  the  interest  his  son  for 

thereof  to'  his  son,  Moses  Fermant,  daring  his  life,  and  life*  then  to 

after  td  his  children,  and,  in  case  his  son  should  die  with-  children 

oM^^cMldren,  or  should  leave  children,  and  they  should  all  and,  if  he 

dfcs  uHlmarried,  and  under  age,  he  gives  one  part  thereof  in  *?"  "^^'w' 

these  words,  **  a  George  fVildey  et  sa  feme  ou  leur  en-  die  unmar- 

/anis  et  representants/*  and  the  other  part  thereof  to  Josiah  "«^*  ^^^ 

Lecofnptef  and  his  family,  (the  said  G.  fVildey  and  /•  L.  bequea^'a 

paying*  J^ 20  per' annum  to  Mrs.  Fermant  for  her  life,)  moiety  of 

artd.  If  his 'son  died  without  issue,  the  ptincipal  was  io  !,„^^"^Rp' 

and  his  wife, 
ut  ,  :  or4iei^  ekililraii>  and  rapreBentaUtea.  Held,  that  the  estate  which 
Iia9fa^  />D  .the  dcsath  of  the  te^tator^  iioder  Uie  second  disposition, 
was  consonant  to  that  limited  under  the  first,  not  absolute,  or  vested  | 
but  remained  in  contingency,  till  the  event  of  the  son  dying,  or  his 
.  iaane  falling;*  &c,  determined  to  whom  it  belonged;  the  parents,  if 
then  living,  being  entitled,  if  not,  in  the  next  place,  their  children, 
or,  finally,  their  representatives.  A  devise  of  a  copyhold  surrendered, 
^lOb  eigotd  only  by  theteatntor,  is  anffident. 

VOL.  II.  PART  II.  Y  Y 
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1754.        conteodp  msike  it  a  vested  inler09t  in  thb  .fadieri^biUfonly 

^"^         serve  to  make  him,  his  wife  and  children,  entided  as 

jeiBt^tenanta  U>  tWs  kgacj;  bo  that,  b  eiih^c  cas^^sthe 

p         ,       plaintiff  will  be  entitled  to  the  whole  aa  survivor  i  aad  thin 

|t  was  the  teslaAor  s  intention  she  should  be  so^  is  the  mor^ 

probable,  from  this  observation,  that,  in  the  former  pari 

of  his  will,  hb  bequest  to  his  son  wa&  only  for  life^  and* 

after,  to  his  children,  and,  if  any  child  should  die,  bis 

share  was  to  go  to  those  that  survived. 

« 

Then,  to  the  second  question,  that  the  testator's  word 
real,  in  this  residuary  bequest,  was  not  n^eaat  to  dispose  of 
his  copyhold-estate,  but  inaccurately  used,  and  explained  by 
the  subsequent  words,  which  restrain  its  senae  to  thi^s 
personal  merely :  and,  though  the  word  real,  had  it  stopt 
tbtre^  would  have  included  the  freehold,  as  well  as  copy- 
bold^estate,  it  was  the  more  probable  nothing  of  ihat'ktnd 
was  inteoded  to  pass,  as  the  testator  had  not  observed 
the  requisites  prescribed  by  the  statute,  to  a  will  for  duch 
purposes,  in  point  of  execution. 

Xord  Chancellor. 

There  can  be  no  difficulty  in  the  second  question^  Sim 
it  has  been  determined,  that  a  will,  duly  signed  by  the 
testator,  is  sufficient  to  pass  copyhold  lands  which  have 
been  surrendered,  as  a  declaration  of  the  use  of  the  surren- 
der, though  not*  attested  in  the  manner  the  statute  pr€* 
scribes,  Tv/anel  v.  Page,  (2  Atk.  SI.)  TheB,  as  W  th/i 
words,  they  are  oddly  penned,  but,  however,  I  ffaink  snf^ 
ficieat.  It  is  a  devise  of  all  his  real  and  persona)  estalet 
had  it  stopped  there,  there  could  have  been  ap  ijon^t 
but  it  is  contended,  the  subsequent  words  aie  an  e4* 
planafioo,  and  restrain  it  to  personal  things,  aa  g^iodi) 
boi>k-debts,  &C.  That  construction  cannot,  be  just;  for 
how  can  such  things  be  relative  to  his  copyhold^sUite  ? 


NOTES  OF  CASES  IN  CHANC.  Idft 

Mr.  SoUdtor-Generdl  (Murray),  for  Ihe  d^fbttdant.  J7W. 


Fendui.et 
It  has  been  argued  two  ways  for  the  plaintiff,  either  that  ^ 

tfhe  retersionarj  interest  is  given  to  G.  fV.  and  •/.,  his  wife,      p^goi ;. 

and  their  cfaiidren,  as  joint-tenants ;  or,  that  the  testator       va«.t/ 

intended  it  should  not  vest  in  any  body  till  after  the  death 

of  M.  F.,  and  then  meant  to  give  it  to  G.  fV,  and  his 

wife,  or  their  children,  which  should  be  then  living.   But, 

I  apprehend,  neither  of  these  constructions  are  agreeable  to 

the  testator's  intentions,  nhich  seem  to  me  to  have  been, 

that  this  reversionary  interest  should  vest  at  his  death,  feut, 

to  prevent  a  lapse  of  the  legacy  by  the  death  of  Mr.  tV., 

Mi  his  wife,  in  liis  lifetime,  he  adds  a  limitation  to  their 

f apr^sentatives,  considering  their  children  as  such. 

To  go  over  their  construction :  It  is  clear  the  testator 
did  not  mean  to  make  them  joint-tenants,  for  the  children 
being  tbeii  alive  and  named  in  the  will,  if  he  bad  meant 
to  giv«  them  any  immediate  interest,  he  would  have  given 
it  them  by  name ;  besides,  he  gives  it  upon  condition,  that 
G.  JV,  paid  an  annuity,  8cc. ;  if  the  fund  had  been  given 
to  four  persons,  would  the  condition,  on  Which  that  be- 
quest was  lo  take  place,  have  been  laid  on  one  of  tiiem 
only? 

The  oUier  way  they  put  it  in  was  this ;  he  meaqt,  say 
xhey,  it  should  vest,  on  the  death  of  ilf.  F.,  in  G.  fV.  and 
bin  wife,  if  then  livings  if  not,  in  their  children  then 
living.  T6  whom  do  the  words  "  leur  represeniants^'  re- 
late P  '  It  seems  manifest  to  G.  W,  and  his  wife,  and  not 
t6'th^ir  children ;  "  a  leur  enfants  ei  representatits,**  i.  e. 
the  children  and  representatives  of  the  persons  before 
ixieMlOned ;  children  and  representatives  are  words  pro-i 
perly  used  here  as  synonymous,  as  heirs  of  the  personal 
estate.  Now,  wherever  a  bequest  is  to  a  person  as  repre- 
sentative, it  is  certainly  the  testator'^  intention  primarily 
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not^eIs  ot'cAfe^s'LS"'  cnk^id'. 
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to  give  it  to  the  stock ;'  but,  lest  that  persbii  sWiiW W^^tt 
his  lifetime^  to  prevent  a  lapse,  come  these  words,  as  worAi 
^:  of  limitation ;   with  this  alternative,  if  they  survived  it 

^"^^  ■  should  vest  in  them ;  if  they  died  before  the  testatori  in 

their  representatives.  Besides,  the  charge  of  part  of£w 
a  year  to  the  widow  of  Mr.  JF.,  on  which  G.  W.  was  to 
take,  being  laid  on  him  only,  if  he  died  before  the  testator, 
Unless  his  children  take  as  under  him,  they  would  have 
it  free  from  this  charge.  On  the  whole,  I  hope,  it  w 
clear,  the  testator  meant,  if  G.  fV.  and  hid  wife  survive  me, 
I  give  it  them  ;  if  not,  I  give  it  their  children,  as  their  re- 
presentatives. 

Mr.  Wilbrdham,  on  the  same  side. 

To  construe  this  bequest,  a  joint  interest  in  ihie  fkllher, 
mother,  and  children,  is  a  harsh  construction,  and  ^ 
not  be  come  into  by  the  court,  if  it  can  be  avoided.  It  is 
not  like  tfylde's  case*,  where  a  devise  being  to  a  m^n,  his 
wife,  and  children  (and  children  being  then  a1ive)|  it  is 
plainly  a  joint-tenancy ;  but  this  is  a  devise  to  ^.  Wi  dnd 
his  wife,  or  iheir  children ;  which  word  or,  diough  H  be 
sometimes  takert  for  and^  to  make  a  sentence  intetegible, 
is  by  no  means  synonimous;  and,  as  to  their  odieWcbo- 
struction,  the  court  will  not  keep  the  estate  in  cohtiiigbttlciy 
longer  than  they  can  help  it,  but  will  dlw^ys  leaii'to  tlie 
vesting  of  estates  (JDanvers  v.  lE.^\oiCiarendfrti^\lVetn. 
35.)  Blackburn  v.  Edgley,  1  P.  Wm.  606.)  t^hat^iBei^  can 
be  the  true  construction,  but  this,  that  the  estate  4^  At- 
tended to  vest  absolutely  in  £r.  W.  and  bis  wife,' ba^  list 
they  should  happen  to  die  in  the  testator^s  lifeiiiiie,'thaf  it 
might  not  be  considered  as  undisposed  of,  the  Wiotirds^  (fml- 
dren,  and  representatives,  are  added.  Where  a  coofitagieM 
interest  may  happen  to  vest  in  possession  in  a  ma^^  KVi 
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t;;a|i^iiU93ibie ; .  where  that  canpot  happen,  it  is  not  trans-        1754. 
^  '    '    ■    ■  ■•;  FEtmtrtEx 

■  ^  This  bill  contains  a  great  many  scandalous  charges  on      ^  to 
the  defendant,  relating  to  her  management  of  the  testa-       xkv^J 
tor's  affairs,  &c.,  vhich'she  referred  for  scandal ;  bnt,  as  '  '' •  ' 

the  defendant,  by  her  answer,  had  not  admitted  assets,  the 
court,  on  exceptions  to  the  master's  report,  did  not  agree 
with  the  roaster,  who  made  a  report  in  her  favour,  though 
the  charges  appeared  very  scandalous,  merely  because 
assets  were  not  admitted,  as  the  charges,  if  proved,  might 
be  relative  to  them,  and  then  would  not  be  scandalous ; 
but  nothing  of  this  kind  being  now  proved,  we  hope  the 
bill,  as  to  those  parts,  at  least,  will  be  dismissed  with  costs. 

Lord  Chancellor  took  a  day  or  two  to  consider,  and 
tlien  gave  his  opinion. 

,  .  Upon  consideration,  I  am  of  opinion,  that  the  surviving 
^^Id  of  G.apd  J.  fV.  that  was  living  at  the  death  of 
,  ,4^os^$,  tUe  son>  is  entitled  to  this  legacy,  and  that  is  the 
.^lab^ff*    My  reason  is  this;  the  testator,  in  tlte  dispost- 
.tipp  of  it^  bad  regard  all  along  to  the  stocks  of  families, 
{^.the  first  instance,  he  gives  it  to  his  son,  but  for  life,  and 
^.tjien  to  bis  cliildren;  so  that  he  had  regard  to  the  son  and 
the  son's 'Children,  and  did  not  give  him  the  absolute  pro- 
ftertyi  but  only  an  usufructuary  interest.    When  he  comes 
.  .to.  give  it  oyer,  he  shortsns  the  description,  but  has  plainly 
jm  eye  to  the  same  kind  of  limitation.     Supposing  the 
,  first  jpiart  pf  the  bequest  out  of  the  case,  what  is  the  next 
.  cUspps^tion  ?    In  case  the  children  of  his  sou  should  all 
|dte  unmarriedi  &c.  he  gives  the  part  now  in  question  to 
jG«  fif»  and  his  wife,  or  their  children  and  representatives. 
,Hei^  the  description  and  the  particular  parts  of  the  be- 
quest, are  made  much  shorter,  but  must,  I  think,  have  re- 
ference to  the  former. 


FenSxts  ^'MP^I  «a»^^*r  on  taking  a,,m|^^^apf^  ^^^,^^lJ^^y^ 

i'  ''^     »  libj?ft^  \yith  tbein:;what  is  tbeeveflt^idj^oiiA.pf%^e^.W 

Tj^sA       ^^^  ^  ^*^^'  when  this  be^eat  wa3,ito  t9ke<effe<;t?  f^hjf^ 

VANT.*      ^^^^'^  ^^^  ^^^"^  f»*'s  out  either  wa>V3^ith^r  tl^  sop's  ^^^ 

Miithout  children,  or  leaving  cbildreOi  and  sucl^'cbildf;^^ 

^W"g  nnmarried,  aod  uoder  age.     For  the  def^ndantp^i^i}^ 

cpntended)  that  the  testator  meant  to  give  it  ah($olu^^ 

to  G.  fV,  and  his  Mife,  and  that  the  words  "  children.a^ 

representatives"  are  only  made  use  of  as  words  of  Jiipiit^'^ 

tion,  to  prevent  a  lapse.    For  the  plaintiff,  it  is  conteudi^dp, 

that  (be  word  or  should  be  turned. into. aiu/^  but  that  wiU 

not  answer  the  plamtiff's  end,  for  that  wouU  be^toioml^q 

a  man  joint-tenant  with  his  representatives^  which  (;iuu>Ot 

be.     But   I   am  of  opinion,  the  last  copulative  qfu/^ 

should  be  construed  or,  and  then  it  will  be  a  bequest  to 

G.  TV.  and  his  wife,  or  their  children,  or  represenUtv^ ; 

and  that  the  testator's  meaning  was  this„  if  G,  and  his 

wife.\vere  living,  they  should  Uke;  if  th^j  were. dead, 

leaving  children,  those  children  should  take ;  if  i^o  childro^^ 

then  their  representatives  should  take.    To  this  tbene.  vfB^ 

an  objection  made  by  Mr.  Solicitor.    The  testator  plainly 

meant,  says  he,  that  G.  JV.  and  Lecompte  should  talie^ 

whole,  because  the  bequest  is  upon  a  condition  which  is 

to  be  performed  by  them  only.     This  condition,  to  be 

sure,  is  very  oddly  expressed;  but  I  am  of  opinion,  the 

tesutor  made  use  of  their  names  to  express  A^e'Hvend 

stocks,  and  that  this  condition  was  to  be  discharged  out 

p/  the  several  dividends  limited  to  them  and  ibeif  fi^iiQes : 

and  this  is  cou6rmed,  by  his  making, these  v^iy  pet^fJ^W^ 

^^^  ^-  ''is  executors,  in  trust  for  these  limitations.     Be- 

1        \  §ides,  he  has  not  expressly  subjected  ^:»  wiferto  the 

I  condition,  yet  they  would  have  it,  that  the  teistator  meant 

'  to  make  her  and  her  husband  joint^tenants ;  so  ihat  their 

f  ,^,   ,,,^  ,.     own  conatniclion  is  inconsisteut  with,  mid  destmys,  ibil- 

^^    ^4.»«  •     argument. 


'^llerfe^b  l{](d^tibif.  jirbse^  triieiher  tbe  defendatit^^iis^to        \^i[ 
pify'^tfeto'itoioiicjr/iii  case  ^assets  sfatnild  jMrbve  short/as  a*       jT^  4-* 
epedafty'defet,  or  a  ftimplis  contract    And  as  it  appeared/  ..  ^. 

G^'W.  and  £.,  on  drnding  Aia  £  1000  Met^eeii  ift^m^'  ^  -^'/j 
gave  each  other  bonds  of  indemnity^  the  Chancellor  held,  vA'k^l' 
fhat  Gl  fF/s  bond,  though  giren  to*  a  thiird  person,  made 
it  a  specialty  debt  of  his^  and  as  such;  to  be  paid  by  the 
defendant  ont  of  his  assets,  in  a  course  of  administration. 
That,  in  case  the  personal  estate  of  T/  W.  be  insufficient 
for  debts,  funerals,  and  legacies,  the  copyhold  estate  is 
Kable  to  make  good  the  deficiency;  and,  if  all  the  funds 
6«fbre  mentioned  fall  short,  as  to^pecialty  debts,  the  free- 
hold'descended  to  the  plaintiff  is  liable,  and  to  the  simple 
contract'  creditors,  pro  tantOj  by  circuity  in  the  same 
si^anner,  but  not  to  the  legatees. 

Decreed  accordingly,  reserving  the  consideration  of 
costs,  as  to  so  much  of  the  suit  on  which  these  directions 
are  given.  But,  as  to  all  other  parts  of  the  bill,  let  it  be 
dbmtssed  with  costs,  as  against  all  parties ;  the  charges 
r^^Ot  greatly  oh  the  defendant's  character,  and,  as  they 
hiite'not  been  proved,  they  ought  not  to  have  been  in- 


:     '  HICK  ifgti  MORS  and  WELLS,  ei  i  cmt. 

,.     .  .>  .,        .  March  1. 

Ibioftt  As  Baldwin,  being  seised  in  fee  of  a  moiety  of  Whether,  on 
an  e^ttte  or^24  a  year  in  possession,  and  of  the  other  ®^J|*2^  "5**^® 

conveyance,  on  a  clear  manifestation  of  fraud,  a  will  previously 
<A  •  :  made  to  the  grtmtee  imder  the  deed,  has  been  revoked  by  it,  and  is 
.  i:epdered  agsiin  valid  by  annibtlatiogp  the  4eed  I  Held,  that  any  deei 
sliewing  an  intent  to  make  a  difierent  dispositioni  is  a  revocation  of 
a  will  J  arid  that  in  the  present  case,  the  whole  being  one  transaction 
between*  the  same  paiiies,  the  court  wotdd  notlMit  up  the  will, 
though,  had  the  devisee  been  a  third  person,  nui^h  poight  have  been 
said  in  his  favour,    AmU,  S.  C. 


U^Ai. 
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175.4.  laoiflyin  revonsioii,  subjcjct  to  bis  nio4ber*s.c8^t^ff^^ 
^wv^  and  likewise  of  a  remaindei:  in  Uil  (exp^ctaot  w  fi^  iff^ 
'^^  of  Ufi  mother),  with  remainder  over  to  his  siat^  in  t»i^ 

^^^  remainder  to  himself,  in  fee^  of  another  .estate  said  lo.h^ 
vorth  £109  per  annum,  makes  a  mortgage  to  one  lV(f4p 
for  id^^O,  which  was  afterwards  increased  to  ^12C^,^ 
assigned  to  Hid,  whom  BaldwiUj  being  engaged  in  mme 
law-suit  about  the^  estates,  employed  as  his  Momi^f, 
and  to  whom,  the  lOth  of  June^  1 749,  he  makes  another 
mortgage  for  J^lOO,  as  for  money  then  advanced  to  Jiitfi, 
and,  on  the  back  of  the  deed,  gives  a  receipt  for  i,t  a#  4ie^ 
actually  received.  By  this  mortgage,  he  declares  the  uses 
of  a  fine,  then  lately  levied  by  him,  pf  all  his  hmdfi  \q 
Hick  for  1000  years,  by  way  of  mortgage  for  his  iPlOO, 
remainder  to  such  uses  as  he  (Baldwin J  should  apfpint, 
remainder  to  him  in  fee. 

The  IQth  of  May,  1750,  Baldwin  makes  a  will,  w^i 
thfreby  devises  his  whole  estate  to  iii'cA*  Th^..24lfc./9^ 
Majff  1750,  he  executes  a  conveyances  reciting  hiji  nioc^ 
gage  to  Hick  for  iPiOO,  ^oi/c  s  mortgiago  for  £\eQyl!k;A 
thp  premises  were  subject  to  an  aosuity,  of.^2Q(per4»- 
num  to  his  mother,  and  that  Hick  had  agreed  to  refeas^a 
debt  of  <£200  due  to  him  for  money  laid  out,  business 
done,  &€•;  in  consideration  whereof  and  of  iia:aj|U|iity 
of  10^.  a  week,  to  be  paid  him  (Baldwin)  for  life,  he 
conveys  his  whole  estate,  sul:^ct  to  these  iuaunWaqces, 
to  Hick  in  fee ;  and,  by  another  deed,  assigns  to  l^io^iikfh 
wise,  for  the  same  considerations,  an  annuity  of£30  a  year, 
to  which  he  was  entitled,  together  with  the  arr^ara  ihereof 
(then  amounting  to  <£]00  and  upwards).  Baldwin:d^nK 
soon  after,  these  suits  were  instituted  between  his  repre- 
sentatives and  JSck,  and  the  cross  cause  was  .a* bill 
brought  to  set  aside  these  conveyances,  as  QlHaine4.!Qr 
fraud*  By  his  auswer,  Hick  admiucd^  that  tlic  i?JO0 
mortgage  was  not  |>aid,  but  wa^  for  a  bill  of  feci,  which 
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VSHaili  ti6t  been  delivered;  and  though  intbedeeid^ti-^        J7M. 

iVhet  J? loo  was  said  to  be  due  to  hhn,  wbicH  he  wka^to        ^T^ 

^el^e,  tte  did  liot  pretend,  bj  his  answer,  that  ^by^tUiig 

Was  due  to  him  besides^the  mortgages.    It  appeared  like*       tlijj 

tirise  in  the  caose,  that,  though  it  was  recited  in  the  deed, 

lliat  the  premises  were  charged  with  en  annuity  of  '£Q0 

to  the  mother,  she  was,  in  fact,  entitled  to  no  such  annoityd 

And  it  was  fiu>ther  proved,  that  Baldwin  was  a  very  dis^ 

solute,  drunken,  idle,  weak  fellow,  that  he  lived  in  an 

alehonse  (kept  by  Wade,  the  first  mortgage^,)  followed 

no  business,  and  was  perpetually  drunk :  but  there  was  no 

proof  of  intoxication,  or  any  particular  act  of  imposition, 

at  the  time  of  obtaining  the  deed  from  him. 

'  On  the  part  of  Hick,  it  was  sworn,  that  the  witnesses 
believed  Baldwin  was  not  liable  to  be  imposed  upon,  that 
he  was  in  great  distress,  and  Hick  advanced  him  money, 
and  that  they  believed,  this  conveyance,  and  will,  were 
made  out  of  gratitude  for  it ;  and  one  of  the  witnesses  to  lite 
^1  swore,  that,  at  the  timis  of  executmg  it,  fli<;^  told  him 
he  did  not  desire  the  will,  if  he  would  pay  him  his  bill  $  to 
whith' he  replied,  that  he  should  have  it,  for  he  was  bis 
best  friend. 

' ' -Upon  this  ctoe,  two  questions  were  now  made; 

1.  Whether  or  no  this  is  a  suflScient  ground  to  set  aside 
the  deed,  as  obtained  by  fraud. 

2.  If  there  be,  how  far  that  deed,  being  set  and^,  can 
Effect  the  will,  as  a  revocation  of  it  E 

'  ^^For  Wells  and  his  wife,  the  sister  and  heir  of  Baldwin, 
Iti  was  contended,  by  Mr.  Attorn^  General  (Rj^der),  and 
Mr.  Yerke,  that  here  are  many  grounds  fdr  a  sttpposition 
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/>'• 


ifS4.        of  fVatfd;  bs,  in'tKe  first'  plkce,thb  cbndifibti  bf  JSlffiAftV 
^J^        biniself/' bik  drnnkenness^  and  Avealhieji^  &c.  ii  Coflie- 
quence  of  it ;  to  which  the  only  answar  giveii  is,  hf  pth- 
-m^'  ducing  witnesses,  who  believe  he  was  not  liable  to  be  im- 

^ds^d  od,  but  they  have  not  controverted  the  circumstafices 
oti  which  the  imputation  of  weakness  was  founded,  viz, 
his  livitig  in  an  alehouse^  and  being  constantly  driiiik. 
Tliat  it  was  impossible  for  the  heir-at-hw  to  prove/  that 
he  was  incapable  of  knowing  what  he  did  though  in- 
toxication, &c.  at  the  particular  time  of  the  ekecutiod  bf 
the  deeds,  as  the  whole  transaction  was  between' him^dd 
liick  only,  and  no  other  person  privy  to  it.  *  That 
Baldwin  was  then  a  client  of  Hick^s,  vtnd  that  thl^'dis^ 
tresses,  under  which  he  laboured,  appear  from  tfn^i 
own  answer,  to  be  owing  to  his  pressing  htmfot  Ins  ftei?; 
in  a  cause  then  undetermined,  which  ^a/dt^iVt'bdng  In- 
capable of  paying,  conveys  the  estate  as  a  security  f6rf' 
them,  though  this  very  estate  was  the  matter  in  question 
in  the  suit.  It  is  sworn,  that,  at  the  time  of  making  the 
will,  he  told  him  he  did  not  desire  the  will,  if  he  would 
piky  him  his  bill,  and  yet,  fourteen  days  after,  de  obti^ 
from  him  a  conveyance  of  his  whole  estate,  incIudThg'Uhat 
in  which  the  mother  had  an  estate  for  life,  the  rev^nsion 
of  which  they  intended  to  have  made,  and  thought  ^«y 
had  made,  his  own  by  the  fine,  diough  it  turn^'oiit'b'flif^r- 
wise,  there  being  a  remainder  to  his  sister,  which  the  fittt 
could  not  bar.  '     '*  * 

Bnt,  taking  it  at  the  lowest,  diere  is  a  moiety  (6F<^B^' 
a  year  in  possession,  the  other  moiety  in  rgfbfaIon,*4ndf'an' 
annuity  of  £20  a  year,  conveyed  for  consideratiods,'DiAk^ ' 
if  jus^  were  no  way  adequate  to  the  value*;  bit* ttfi* 
greatesif  part  of  them,  viz.  the  «f  100  mentioned  fd  "be 
due  to  himself,  and  which  he  was  to  rdease,  add  ihe  atr- 
nuity  alleged  to  be  payable  to  the  mother,  '&c.  wcltf,  as 
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1754.  •  lUie  iSOi  of  the  Mma.  Nbveiotii!»>  heAtij  lUkdhkK^inX 

"-Sr^ .       8t4a^  brought  a  bill,  ehargipg  at  joint  kmA^^n^Wadf^ 

Hick       Wildmanj  and  the  devisees^  who  tniule  m  joint  deftoct^^atid 

^^\ ,       ioined  in  a  cross  bill    The  court  set  aside  die  lekse  aiii 

fdease,  and  t0ta%'<an  aocooDt  of  their  joiniiag. 

Before  the  House  pi  Lords,  having  consideredE-tlfliit 
case  better^  (he  devisees  insisted  on  their  iiinaccbGey>aMdl# 
that  WudCf  and  Wiidman^  were  die  sole  cbfatrivara^irf  ih^ 
deed,  and,  theiefore,  the  will  ought  to  be  «et  up  i 
they  ought  to  have  an  opportunity  of  contestkig. 
lidity  of  it>  and- that  the  heira^it-law^nightnot  tei  heat 
liberty  to  make  use  of  the  deed,  if  it  w«s  set«aisidcv>  to 
destroy  the  will;  but  the  House  of  Lords,  on  account 
of  their  joiut  defence,  thought  them  all  parfkipesJrtuidiSj 
and  affirmed  die  decree.  Could  they  have  made  •lUear 
case  of  their  innocence,  it  might  <have  been  otherwise^tni 
respect  of  them.  •'?<<- 

.  Ji/It.  Soiicitor-General  ( Murray )t  fbr.the  dc^dtnt, 
Hiok^  seemed,  in  some  measure,  to  give  .np'tha  Arst 
question ;  but  strongly  contended,  tha^  if  die  coin;!  should 
think  the  deed  ought  to  be  set  aside^  on  accosol  of  III 
being  olrtained.  by  fraud,  it  n«ist  be  laid  ^btiselytottt^of 
the  caa^,  and  the  will  would  remain  uaaffiaded  by*ii^  stip* 
posing  that  faurly  obtained*  4: 

If  the  deed  is  good^  it  is  a  revocation,  if  it  JaftotagMNi 
deeds  it  is  no  revocation,  for  die  court  must  ^prdjum^ 
thal.tbe  grantor  did  not  intend  to  graot,>and,  thef^foiK^ii 
is,  in  factf  no  deed  of  his.  With  regi|rd>  to  «  purwaaiMv 
and,  in  the  present  case,  the  arrears  of  the  ««lnntyiara  of 
dw  personalty,  a  conveyance  after  a  wiiiis  an  adatnptio% 
a  revocauoo  pro  (antOj  but,  if  the  deed,  be  fler:^sidcior 
fraud,  the  will  wiH  be  effectual,  and  imfepettdaBt;  o£  it- 


Mons. 
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Jni'Sf^d.  ti»  tfe  f e«l  eitaie,  I  sidMuk,  wJicthei'  tkcre  is         i^a^ 
;ii\3^.ildvQoatim  at  itU>  even  suppoting  the  deed  a  good  okic^       ^p^ 
foTctlie.di^d  19  a[reYOoatioi»  only  as  it  is  a  coDtradictiom 
Wb^  Ji4d  BaUmn  to  devise  wfcen  he  made  tis  will.?  a      ^,^^ 
contingent  revoraioo  in  fee^  to  take  plaee  fcr  wai^t.of  Ins 
own  appointment,  and  the  will,  just  as  it  would  have  done 
had'  the  power  of  appointment  been  in  a  third  person, 
canied  tbst  contingenl  fee,  subject  to  the  power  of  flp« 
phiiteient;  .  Then,  comes  the  deed^  wUck  wai  otily^  an 
eBeciilxm  of  that  power,  not  a  couvejance  of  bis  ^son^ 
tingeai  interests    Had  a  third. person  had  the  power,  and 
nkvdt the qspmatmeBt, would diat have  been arevocation 
of  the  will?    Certainly  not. 

«:  This  rdvenioo,  though  sttbject  to  the  power  of  appcitiC*^ 
mea^  was  a  v»*ed  one,. and,  therefore^  passed  by » the 
conveyance. 

i<  'Adniittipig  the  deed,  if  a  good  one,  would,  have  been  a 
r^odatieo,  it  will  not  be  so^  if  set  aside.  The.  cases 
Gilded  fo,  ef  bargain  >and  sale^  williout  enrolment^  &c. 
ttepend  on  the  intent  of  the  party,  and  on  that  account 
o|ily  mre  reirocatioos ;  but  this  deed  can  be  set  ande  on 
no  other  footing  than  that  of  its  bebg  contrary  to  the 
graiitor'*s  intent.  To  make  this  a  revocation  then,  they  must 
iiratiteiid,  that  he  intended  it  as  a  conveyance  to  revoke, 
thmigh'not  as  a  conveyance  to  pass*  If  he  did  not  intend 
topteSyheceftaiDlydid  not  intend  to  revokes  if  it  conveyii 
nothing  tl  revokes  nothing;  it  is  only  a  reyooation  as  it  is 
Ic  conveyaaee.  Every  instrument  stands  on  its  own 
ibiilidatite;  if  the  court  sees  reason  to  set  aside  «  deed, 
od  ftijuppQiition  of  its  being  obtained  by  fraud,  the  court 
A>es  noty  dispeiore,  deprive  the  party  guilty  of  that  kwm 


immams 

4iy«^     flii6i.g|fiiiHiig»i.H»1ibw>alil  r  111    nil, 

iaflPMi,^%.  if  it.  hf^  oever  «Mittd.  MkMt^mi  %BttMdllr 
*«Klo4i  a9^>««liblkhe4  and  those  <MriL«dlttU  wilpM 
4il<M«Mitedte  be^volml^ittwti 
i»  be.  Ik  w^oe^n^M  jim\  di9^.mhiA  ilhrplUhnwl  Hniif 

Miittfim^jri  liodt  U^  cliiMH|i;iiiid  yJkMt  IbaiCMniliriAiiit 

l|lil«,  iM],ili|)Mil  4mn  ;  ^  v.  ;.t.oai  t:M  i>HU  nioKf  »Vld 

%«d  A      .**«0  %i.*vn  »t;«v  ]«(!';  tot  <^..i4'j^  a  le  boAti  jl/tO 

^^)teikalt4w«m^>ifciMftcba»>«iirii «% IT   'pill 
aside?    And,  I  thiok,  tn«8t  clearlj  itioNvhl.  iilf««rh 
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m  aoMii  ol  entity  mmf  tr^A  J^* 
b«  rtiilMnJ,  TUt  oofertviuile  ouui,  Thomas  BMmn,  ^j^^ 
^  tD  hmt  Imd  Ml  esMe,  one  moiety  in  poasei«bs>         ^^^ 

■I  revemiNiy  alter  bis  motber's  deadly  ^  «£24 
«hI  ms,  benfea,  eBtkled  to  <&2Q;  a  year 
■wihuiV  lifatiBie,  and,  aftar  ha  daadi,  to 
Mother  estate  in  tail,  vrhich  he  had  barred^  as  far  M  re- 
bled  to  Jiis  own  issue,  by  a  fine :  but  the  entail  on  his  sislar, 
IbrplnaiM^  wna  sot  barred,  though  the  reversion  ill  fee, 
ttem  ,nt  that  too,  passed  by  this  conveyance;  nod  dus 
ostaM  ii  said  to  be  worth  £\09  a  year,  though  peibaps 
IM  maj  be  nose  than  ihe  value.  The  grounds  of  tetltiq; 
Slide  an  fieand,  and  impoeitioo.  1st.  In  the  circnmstaoces 
^  the  pcnoo^  dbout  which,  I  am  fully  satisfied,  diat  he 
wne  •  poor  dbaehte  nnthrift,  weak  of  mind,  not  naturaByji 
>  the  habitual  fll  practices  be  had  given  in  to^  took 
,  and  lived  at  an  alehouse ;  and  the  eircusfr* 
MBUt  o#  hbbody  as  bad  as  those  of  hb  mind,  for  be  was 
mm  appafinr  state  of  beggary,  almost  eaten  op  with 
In  this  situation,  he  makes  a  mortgage  to  the 
for  £50,  and  afterwards  increases  it  to 
;£kMfr  and  thirt  is  asngned  to  Hick.  Hick  was  this  mai^s 
■Uniytpj;  and  hcfaig  so^  in  June,  1749,  he  takes  a  mort- 
igagv  Car  ^100  As  for  money  Ijsnt,  and  a  receipt  for  it  as 
actually  paid.  It  is  now  admitted,  that  this  <f  100 
not  paid,  but  was  for  a  bill  of  fees  pretended  to  be 
due.  No  pretence,  that  this  bill  was  ever  delivered,  or  in* 
npneiad  hj  mmfhody^muiihe  suit  was  then  depending  in 
arisdh  4hose.feca  were  incurred.  Had  Baldwin  been 
iMng^Ae-'Conrt^  on  motion,  withoot  any  cause,  wooM 
have  broken  into  this  mortgage,  taxed  the  hill^  afid  ^t  it 
only  stand  as  a  security  for  what  was  really  doe.  A  fine 
Winfiiiiid  on  4ris  occasion,  the  uses  of  it  are  deebsed, 
>ylMsiJ»ftgita,t<»flici^  for  a  term,  to  secure  this  jglWi 


J^TrT        trnhhttel*  ta- ht^^44tH'  What  widd  MubfaiM^tidiM 

^7bl^£e        <^Ate  fl  greater  fiicility  for  the  dispcNntion  of  the  estate. 

''!^e«,  W  td  Ae  WiH,  luekily  fo»  thi$  ;plai|itifivaheitfis  • 
^i^Meitd  ^afnitietf  10  Mipport  Iha  #iil^  wh^ireryifttnagiy 

'iit^«Mh«d  iV  ibtt  isj  he  ft^»,  ttNit.£Bc*  talii?fi«Uttui/Af 
'his  #ouId  piy^hifin^  he  dill  not  deskfe  tin  Wfflrc  IwwhUi 
'JBdl^sH  U^^i,  he  steMiM  heve  k,  <brli*<«^n  hhihUt 
IHHid;    Dd^ttM  th«  dishse  t^f  tids'tappeir'«>^te,  ^llit 

-  fli^'irin'^  tttto  i^  ^  TttM^  ^($«ii«9<?  ^1^  w  liin*e 

'  cdntejraiic^. '  Lei  th«^  valti^'Of  tli«)ei9tftte'beXi'fa«iemil, 
tltreHi {8  itiip^tiM kmlbe feeeof thh  Jiied^'i K^IBhemisdlo 

^pt^t^ht^  6f  d^prck)#ythal  Ae mollMr  w«i  datitledilttttfy 
ftibh'tttttidit^  add  fiii?*^  if  die  mMet^mwiwSk  ^iMkKko 

«1t/iv^d  ^dt'^Uig^d^ld  pay  any  pa#t  cf it;  >dia&<^ift  so 

'linpbsftibhi'   Aiiddiifr  tOBftiderftikm  \iffsrthttTiAoff%nn^ 

"tMf  ilfehmt^e4^^^p^,  thi^  though  iverysprotel^tiBlnBCHjr 

^  ebBS/idehitbhj  f  nhstll  cMiider  tkowtk  h.Ai^laBo>%%e. 

'Theft  th^r^  is  ah  tfgreet^ebt  to  reieitBd  the.liifaDef;^IMb, 

'^tMted  ft>  he  ^im  to  Hide  fenttstctr^Ufl  i^m^  Iihmi|i 

'  dhm,  Sit:  'This  i^  no  other  i^koimMoiJooilimMj 

6U[lpdMi{^  it  to  iheaH  die  datnr^tfiM  iirfneh'^iraii^  <«ii* 

sideration  of  th^  Tnongage.    Call  there  be  ^ymwgtai* 

position?    Here  is  one  sum  of  <£  100  ttiade  to  be  mo 

snms^of  £¥00^  arfd  that  oii«  tmi  <ft  fti^^^Hbilfc^efdHpro- 

'  dtitiftd,  or  ddiv(si^  **  and  MM  ixmm  aioMdihiMiauMarii 

'  66iiArtiis  'an  th«  ^ii^d(Me^Ms'^«drikfteM^»^iivd^  ai^ 

in^an,  entitled  'to  nn  eslafe,  lllk«  H  as  ioW'li9^i|iiri%hft 

Id^  if  ^'JP9^%  y^ftr  ttf  po%MM6»/Jn^ 

lo^.  a  Week  f6t)t;  W Surodlfl  afay 4)4dy>^yi%yigt  <>MBfcm 

'ftb^  itdliiin, 'nhl^i  tk  WtdAAmim  i^^MlkfMmmf 

'ihdna^n^;tit  MmHgiihout'm^mStB^  Vi^^mi^h^m^j 

,  'W^V/aAd  Ifisliie  li&tely  to  V6,  w  ie^l^iWMi'^vayifcm. 


famm^imWihh^W^  The  €a«e  o£  Onhm  y-ifl'jWEulBi^d 
thfeiQ^  Ml0^th«,c#ne»  neur  it*  Th^^  W«v9ri^#{4^a|M£ 
oSil  Dicittiiiiii^iOM^of  whkb  wa9  m«Q  bjr  die  ^fwMMi^  $fr 

ivioU^eveditia^it  wnK'i^onimkiLtibftt.^  &rM9V9f^i«P^F^lls 
rtiioked|ifBd^iigbt tob^ «9lup •gim*  ^A9djit^|«^s|«lt)lfSf^^ 

the^;mM9lUi«(ief  ^Hfitdnplioalci^  wioi^d;  f|f«i«0jj^dli  W0^ 
cation  of  the  other.    But  the  evidence  was  not  absolu^^io 
clear,  that  the  will  was  intentionally  torn;  for  it  was 
iMtof tiD  tfifm^ihn^vJ^  beards  by  ifa^  eiideofc^wMm Ae 
ctNTtaMnqiiiad  4)he  ground  tbe  «mw(i  MUtefe  <nidwtf|^  tlvib 
thboriemcaftioii  wai:  b?  iMxident^  «tid^P^ktri^QRlio(%q 
But  tfaisSi^  %v9epy  difiiinmt  qiicMpiiptMi^llMlibfiCfaa 
jftdice  to  the  question,  what  would  be  done  in  the  case  of 
a  stranger,  I  am  of  opinion,  this  will  is  well  reveled,  and 
ought  not  to  be  set  up  again";  nor  shall  I  send  it  to  be 
tried  at  law.    I  will  take  it  upon  myself,  for  I  consider 

f:y^i>VL  ^    the  wbqle|^,of¥5(trj^usfctipon^  Vf^PPR^lP/ffKAn/?^ 

together  as  such.     In  the  case  of  Bransby  v.  Kerrick^f 

Mc  (b  ^  3'^  ^it^afafi^blU^Hi  .t^ctfiMae^  qS  Lof4fif}lim  l|^«(»4t^(#t 

Tb^rfjJo -p"^  ton«fcdteWe  idwiHplwti:|<>JewwNi|j^hb^4ftterpj^^ 
i3dJc  :urt()ai/:l9ar^iaiidi;sQll'iirdoI4<iMJbi9fw^  n^^i3m  itiUlkf^SMii 

M  to  }icqWQ|ddUnMiiie%iUpi«m)ydlitJifLiyvJi^ 
,Xin«'o  legally  revoked. 

Yd  biov  ddi  / 

•nii  ?j^H-^£  ?x  .oDlfliercarcaiisianebsraf  tbiB  «afiD(wbal^yfllOn^QlAJi»e  the 

•  J  .o   i\^«*iS      JM'i'i?  »:".  -  *   i.'.<->t  '*■-<•  o.   ..ViTiK'ifH  G9)£nqOTqq& 


m         mik&'6/hMH^^Mm^ 


at 


V'jjiwilh     iw  persuDsi  ejects  .^umcui  lu   iiiis  %.uuTi\ji  f \  ^"  «^"T 

¥^T3     teu^Jci'Vo  fee  a  voi^  bequeit,  w.^lIllPaie'WaWgte;^^ 

General        .,\v:,     ^•.     .      -    j  *♦  .  ii '*V '^  fc«a»>x9«jnlT 

p^ »        tnap/.  as  it  was  agreed^  tliat  a  specinc  devise  of  a  reasw- 

fV^if^^oT  ffiistate  .louia  be  toW,  ^iibu,  tliafklitSlLO^^  '''f^'' 
XOMKINS.     ^.,  ,    M.         .      .  .   ..   i  ...    ..;    J  ^,.i^i;-jt  bnfi 


On  the  part  of  the  cfaarhy,  it  was  utged,  t6]iVHfiMq/IP2^ 
deviae  of  a  particular  leasehold  to  a  charity  basi^  beoi  de- 
termined to  be  void,  there  is  a  great  difference  oetweeo 
that  ease;  tfnd  a  charger  for  die  benefit  ofi  flhfri^lljGni 
a'  fesiklaary  estate,  in  »irhich  a  leasehbM'blnliftTM^f W; 
hi  this  cade,  the  whofe  belongs  to  fte  eit^irdto/^^&'UUf 
turn  it  dl  intor  money,  and  then  nobody  eUH'^^MAttf 
\ttts  the  niottej  arteilj^  from  the  leM^hMO^kiW^'Md^t 
from  die  rest;  oh-,  «t  least,  that  the  court,  a^  li&fWetei8tfW 
the  AHdrneif  <}tneral v.  Graves* WotlM'4cNiikittiiiP<diK 
ift^Ms,  itttb  maker  the  h^iiOiiM^t^^^'il^liit^^^Wi 
fiMfflace/td  the  payment  ofdAtlr,  tfilff%Mfes;^  AAI 
hilt  tftiihe  other  assets  the  devise  td'th«<  MAr^VB^I^B 
Mltisfied;      •  .....;-,  ,tibi' >i  hr!j«i»g  i: 

..'  /Ill  i'i  ..o"^  Jof.  lUda  I 

On  the  other  hand,  it  was  answered,  by  Mr.  Nod  and 
Ur:  WUlf^mn,  thit  a  specific  db^^T  WV^  ttiriiy^ld. 
Estate,  was  agreed  to  be  void,  lif^eih^^it'SwtefSe^ 
testator  bad  paftieularly  ill  view^tRaf  fk^^aAffVS. 
'▼i^e,'ldthlS%'a  IdtisdiokheMatej  it'Wai^  ^^tffflp  ^kHV^, 
flr^  itisetting'xt^MTtfluJJtiFrt  t6«lM  MMkl'iib^dkn  AHiWMI. 
^hM,  {<>  Bu«%'b'ffiitfificllbn^^'el^iMA«^^H^  Kff'lit)- 
thih|^  ti^'do 'bii<  la  lay  y^  ^faeir^fdttutii^  id'MlMfteli 
eitaiesri'U^  fif' feOOO  yMri  tf  Ub^^jMiik0rf/<M^fa^ 
•short  leirtett;  Uketbe  t>t^eifent,^iltf  'ia^i9tf^9lM^'9tAk 
Itf  gcfhenJ  wtitds,  the  a^t  may  be'elUded;*^^  «^  t*  « li^ni  I 

II  fi'.  doiaiqo  /oc 

But|  if  the  court  aboold  ihinit  fit  to  marshal  Ae  assets 


'"wJfefe.PtianMr  contended  fpr.  the;  surplus  would  he  t<K>         1754. 
large  for  the  piirpopes  oi  the  chanty,  and.^thejrefore,  onlv       .  ^zTC 
ivhat  should  pe  thought  sufficieut^  should  be  sp  appllea.      ^lu^'jirf^ 
The  jpersonal  c^t^^te  was  said.to  a{nount,  in  the  whole,^        lari 

inclusive  of  the  le^aseh^Id^state^  to  £2100,  and  the  d^ljits^  ToM^'iKa 

OTd  legacies  to  ^ut  £1600,  so  that  upwards  of  J£5o6  ^'^^^^^^ 

■'At  lu  ii  -LI  v.  '  •         •'■■.•./•, I . 

Lord  Changbllor. 

no'^h^fiAWP  H  .«P.^wbt,  but,,a.deyjs^-of.^  lQWb<#) 
^^k\yMiV9^^  ^«  .ftct  of  pprfiapc^t^  liud  sufh  na« 

WJWM^ft^'^Sf  ^U  ?*FS  i^  Qtberwij«,  .tfje  -apt-fpigjn  ffp 
9i/lFI/^bl^>X^4/^i.9M4  ^i»  ^Kc  fouudDtiQQ.qf  forfpior.  d^rp^^ 
W^IB»f*W*  Jiesflert  to  acts  d^«abli|«  |^pi^,  -^m 
if^qb,liti^d>bf;^o  deterj][iiued,  that  a  de tis^  ,oi;  » jb^fN 
bftl^iHWfcM^'^'^  i*  ^^*^>  »nd  ^®  *<^rd>  9f,^P|8e,  fiQt^ 

9  general  residue,  shall  not  materially  vary  the  ca^^.JBut 
J  shall  QQfc  found  my  opiniop  on  such  a  distinction. 

bnB\^(M  .il/!  yd  ,r..»  *^/.-'.»'  - <    •  ■.,••;.,   u-^  •.(> 

.bf4j4i§*^W  wsfa^ittoinpted  in  the  JtUHTj^j^^iSeniBra^^ 
^f«W»r/««!t«P*  t^lw¥pift|iott  of  41  diflferwMje  Jti^w^i^i^,* 
^yiR^ifl^i|^^;ts|«enfial^i|e,,t^^  ))^  Im^jf^m 

,*»*^  <(mW|(4  «f  ]*fl  diftoe«liop»,ifjis  {tl}js,.jji^  )Khei:e:it 
.*Wb«ffl»  m^Mji^Jm^^fi  «stote.in,«wifira|,.  |)i^  i^^ 
4ft  iRfl  4wfd?^iflfl''f  rt^  >«^^  that  no  ppljof  it  copjd 
-hflr>*f«fif'lM  W4.  to  be  the  firo^iioice  4)C  Undi,  any  mqjf^ 
#»ft4te?iP^ifMWilt»-af:thB  pmPQal  ertfjte.  J  j;^iiiefi)l^ef, 

Iincii»ed  lo  tblit^i.it^wwld,  tM^.Mf:  P9^.dA  iifQWfW^ 
wy  opifiion  on  it. 

My  determination  turiis  ii|ioo  Ihe  last  point;  and  I  am 


r\. 


HWJ^ferK  ;:>//  )1  !  ',.••  '  i         •  •  ■■■■>  maledw  Imis  ",«bb« 

the  read  estate  part  of  ivhich  is  devised,  and  paNaOduiMi^ 
tbe  conrt  will  first  apply  the  real  estate  descended,  before 

full  considerBtioD,  and  so  it  has  been  taken  efee'^tmi?  sdJ 

And  I  am  of  opinion,  this  case  will  fall  within  the  same 
rules;  and  though  I  have  said  more  than  once,  that  the 
court  oug^t  not  to  set  up  new  rules  of  maiahalling  aaaets, 
to  evade  this  act,  jet  on^t  we  to  apply  our  old  rales. 
If  then  the  devise,  which  includes  bodi  sorts  of  personal 

*  2Atk. «. 


iM  i«Wie8PPic*ssfonr(^ij6WWi 


BAK^  aSt.  GEARE. 

A  bankrupt,  ,„T»«  !#>»>>*.««  »  btnkrapt,  ,»gfin»t  wlf^flf, »,  p^ 
ZlMf  '  ' «»W»oi|>d  >!?eft  taken  put,  .ft^  wl^fib  ifre  Meijd;*^ 
iiyupction.    I  «WWBgP^  fi«fBfP.«»uiist  hiaml  Vj^  bfll  vrasfile|, 

mission  '  ^tg^f^.  ■-,  .     i    •  .  .  .;  ■■•.-••  ..I-  ,  j  L-jnuinah 

token  out.  ,..,,..  ,      .        ,  . 

'    ""    »"   '■.  U.'    '       ■■■•   '   ■  .  .•    .  ■    mIj  !>!  ii-iiBl  tun 

i    .,.  .     ,1      ,    Lord  Qhanc«i.i.ob.  .    ,. 

'.'"'I'  '1^     •■     ■         •■    •    .     ■  ■    •  I  ■.' :i-.>t;;j4qu  )I  aiJ.J 

(Mhtqt  to  k\^pt^^teo^^gfiWT^l  fiMm^ia<#l8«J?e5 

bfA^flfe  <»•  "PWW  caw,  he  i^^l^i^jgl^t^  pAlfTB 
OC^^ytbeaboMld,  for  he  I>m  a  n>ote.^nii»jjjgp{|^j^i,|t 
FPM^lb?  y.W  yewitiouB  tp  pernfita  tt^l^(„t|(  ^pfnn 

em  d«jcfi»fj  noptjinent  t^  t|if  p^^  <WW<lj»Bl5fi1*fe 
fendtnt,  the  assignee.  Bu|,i»  ttw.fi^ff^^j^tlffl^gD^ 
has  brought  at  actioo  aA  Uw  after  a  eommissioB,  may  net 
dte  bankrupt  biiag  a  bill  for  aii>iniaMlifQ%3>blhit  is  a 
dfifepce?  .HiH)%bwI(rupt^Q,Kn;^^iiq^  9g^Mi, 
^  I>M  5"«««Mtf<«  SomwisBiqnqrs  |p  f)XW#e,^^  j^gf 
^ffP  ^P  rte  |W«}J<pr/imd  M  b«<^  appef^,^^  ^fViMSi 
1, 9^  nptihftve  ,WBei»ed^  9  j\)(^gD^,l((,|cw,A^^ 

oiea^, ,  J ..  „ . ^  I  •'    t.i/p  ^rm  ,'(9aTottB  io 

u.    !    ■.••.  ■'   •    :    ■•'  ■      I'.'  'I   ji  mkI  ,woiiil  I  rjiiucn 
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NOTES  OF  CASES  IN  CHANC 


1754. 


agL 
Staples. 


be  18  80^  for  you  may  examine  him  aa  a  witness ;  if  be  has 
deeds^  that  will  not  do,  for  his  principal  has  in  law  the 
custody  of  them,  and  s^^l  be  compelled  to  produce  than. 

Mr.  Wilbr^rn^mfke/bB^  demur  to  tbe  bill  as  a 
oounselj  he  may  demur  to  an  interrogatoiy. 

Lord  Chancellor. 

a  If  UHtj»\k,  Ht  as  Wn^nl  tte'^iiiiil  abmur  to  an 
interrogatory.  I  can  allow  the  demurrer  without  preju- 
dice to  his  tiding  t^nskm'itwA  •«  n  urittiAM^  90  that  that  matter 
will  be  open.  It  does  not  now  sufficiently  appear  to  me, 
.Tf^^t^^fff^  acted  as  counsel  or  not.    In  t^  case  tfiat  was 

.tfliibnslob  B  ^^^sfpfrnf^mM  Lcjrd  Kifig,  nlBS'llMtoli^Abad  any 

.pea  ,^;tMo^  ^ rmi^^^w^  j°  rtw ^minimmim^Yi^ ^^ 


6Eft  9^^ 


lol  ,niiibTiiU3  a  ^d  xis-I^j  ;';.  ^^  r  '. 
arfj  o)  Iwilqqc  5tJ  oJ  in?:   •;  ••• 
•01  Men  B  Li!B  jii.L;:  n*.  »i'    •**.' 
lol  t3rtir,a  *«{]  /J  ..r  ,rf  fi  :.'  :*•'»:',' 

-ffiua  ei  jlj'Ojirjiwdi  ><'.»r  r;  Ii'.-v^t 
-ttl  nil  tio^qrj.^  OJ  ■.•v'.5i)lN?'»  ifr,:f3 

dBimoiq  biiDi/jHoD  fl  bijs  ;  niubiBU-^ 
llualdb  ad  J  no  .barr^lni  ad  Jon  nr>D 
^boifaiaiul  ecv/  ii  modw  lo^  mid  \o 
•aoa  ddJ  oJ  \iiGii  on  iwod  ^nt7firf  ^d 
•iio  sd>  Jriijbaa'iab  ydJ  Lhb  ^locil 


u  IkiW — .bonifi^Siia  dd  ol 

Demurrjsr  alloiwefl*injuA  lo  t'^oooboo^  .ly 

!   :  '  'I        .         .S?.0  UbiiaOC 


I 


.VIOITOA 

»  i.    *■  ,M'>d  »!>li//  gid  ifJiv/  .noD 

:        \^-)ii  ni  9i/;b3b  ion  bib 

'    ..1    /I  .-*  -'^-'^^  .Jiiiii  ^oo'l — .oaeo 


rrtoT^  iddtul  B  *^d  bdniBidb  baod  A 
-oiq  o)  beonsvbs  ^dflofnid)  aoaauf 
n!idy^  .0*^  «8noiatitaiui09  mid  siira 
-t^\»^i\t&0 — .bdlb3afi9  9^  idhoo 
^L  bnfi  ^e  H  .3hah3  .toraH  .!;}• 
irs5  ...  .fi!o 


.DHAHO  VA  85I?AO  '10  aSTOVI 


sei 


dd)  wfil  ni  gfiil  Ir.q'rMJiTcj  ^\i\  i^'\    ,.*»  :- .^  !!i/   ^cAi  ^'A)^^b         ^-^ 

TO  TBS 

...,   •'    ..^  :..y  J  b-^oi  * 


ebflcd  9:ii  tn  f;  'i  r.   =     ., "   /   ' 

another  was  temoimitit^'vlft /iiat   : 
to  be  sustained.— Ha//  and  mfe 
agt.  Woodcock,  or  I.iicaf.iS«'S4.T.. 
SOandSlG.  2.        ,        Page  19 

ACTION. 
In  an  action  by  a  husband  for  crim.  ^ 
con.  with  his  wife^  held,  that  he 
did  not  declare  in  trespass^  but 
case.— Cooit  agt.  Sayer.  K.  B.  M. 
82  G.  2 371 

ADVANCISMENT. 

A  bond  obtained  by  a  father  from 
hifl  son  for  money  advanced  to  pro- 
cure him  commissions,  &c.  when 
under  age  cancelled. — Carpenter 
agt.  Herki.  Chamc.  T.  S2  and  33 
G.  2.  ....    533 


tun  I     /(-.oIj  7joiT)hJi 


^ ..'  ii  ?I      ifi'XCi  Mcl  ill// 

terms' of*  ibuse  in  aiD  affidavit  filed 
I  iee6Mfci^%i')U»n^fiy  a  defendant, 

♦^^  ^6  *feiatef^^af'^ifta6n.-^ir  jui» 

^^«ift^,'^iBM«'  «g»S?^  Yimii^,  Esq. 

>i  l&^«p!n  b0%JM^f|iG.  2. 

Page  536 

•  •/.I  'J 

ASSUMPSIT. 

1 .  A  receipt  given  by  a  guardian,  for 
money  lent  to  be  applied  to  the 
use  of  an  infant,  and  a  note  re* 
questing  a  sum,  by  the  same,  for 
the  same  purpose,  on  which  the 
receipt  is  acknowledged,  is  suffi- 
cient evidence  to  support  an  fii« 
debitaius  assumpsit  against  the 
guardian ;  and  a  collateral  promise 
cannot  be  inferred,  on  the  defiult 
of  him  for  whom  it  was  furnished, 
he  having  been  no  party  to  the  con- 
tract, and  the  defendant  the  orl* 
pnal  debtor.— Harm  agt  Huni' 
bach.  K.  B.  r.  30  and 31  G.  2.   23 


'•^.ia'MdbiSlln^ndyj  Mt1>afUIi^uk-^Lfl- 
>Ii  W^a!Si^61^/t^'C.  B)  H.  32  6.  2. 
/v\  a  ./J  .V.>A/.  \,\.)\L  J.  P^'^22 
^JS^'Ag^%)inise  to  payanottier's  tflebt 
void,  not  being  in  writing.— FuA 
^'i^ui^hiol  Ci.^B;  t:  32  and 

1.  Undue  means  having  beea  used 
_.to  execute  prgce^^  an  Attwjhir^ent, 
not  an  infbnnation,  held  proper. — 
Anonymim^lL  iB/  *f .  32  G.  2. 

,,>>>,■,.,.. •..■,•.>.■•.,..-  ..^5^2 

s.  On  ^otioD  for  «n,  attacbment 


€a•^ 


AWARD. 


I .  A  reference  of  aH  actions  is  codq-  . 
plied  with  by  an  award  in  one  suit, 
others  not  to  beJpresunoed,  nor  in-  ; 
tendments  implied,  and  an  award 
of  damj^  to 'obe  ipdrty  in  trea- 
ty >  pd884 18  "in  effBCtmutuaU  end  'final , 
yV.^BmkiiU^*  QMough.  Ki  B. 

.%  InidebtNon tm«vfatd>iihe  dceUira- 
. ,  ,,^i$toled^rek*s^irfllifi|»rtlcu. ' 
0  I J  Uf  itoiifc trfj^rrad  ia^  bt  Kwaftitfd^the  | 
3Tj««vw:d.^n.i9vi€i<«»»  .shew,  general  • 

j;jj9tlw9r.:*ctiftrif-io  te;#ii«>^>ftedii  in 
.\r^ife^  fiRi^9r#*tertiopphM>  ^c>7 ; 
f  ctj|ian  of  the  aw^rd  to  Ws^oUt— 


3'0'S*.*^'  ,r3il)on^  boB  i\^)p^557 

:  ••     ';:  ;     n:>7  }«i  lo  TOjibaiO  A    ,£ 
.  .:  "       •:    >/    no!  "f  iJab  aid 

•  Sit  ♦;  P* A^^dl^;?  ^^^l  "J-^. 

1.  Ot  a  A&tgoW^t^D^e^t$^^si6iaed 
.    held  to  bail,  by  himself  and  three 

0iiiiEdes;^Tto  JHWgI«fl.  1tKni4u 
Boo{k.\  K-  A.  M,  B  P  itfl  2(3fi^9l|  72 

2.  A  wdt  isstMd^li^al^ilKl^yrihvit 
fikd^  hnHifficl^m^  f^I  tel^Ttt^  to 

kins  agt.  BaskerviUe.  K.  B.  Af. 

..:.»)•) -I  ,Hsb  bfo  ns  x^ 
:  iS^If»Sia6ao9    9ltt. 

1.  Ato  ^m|>fcirt«bdeil4tt#iaf«ii0«ipt- 
hiws,  is  not  tA  lid  fifipHkdPfiJh  a 
pii8Diaeiteih#iig3iimip^9«e^^1y-^ 
ahtriff  wt  W  Vdja^M^Mtt^  be 

.  bfliHdirta[fjfaii^8aateflbi^%iid 
a  boUmqit  aadi  iHMtfiMtlttfrfeii- 
(ier  of  ted^pai9l^/i#ittn[idtx^ent 
li»  baBkc«|)t«y>tMiii)ilnlriiigere- 
ftimot  46  ihife^n^«rHil»M)AEfy 

'  Bgt..  i24^,ior  jQoKi^iigtB  42tefft. 
.   Kl&-^.Sl'jGii^  n3^d  5ni/£dl73 

^.  A  dfiodl  tonre7»^  ftfi<lhe  tActs 

. '  j  of  a'  tmd^  t^-eo0;b0iiitf 

.  f  nbddr  il^faklixpaBteaQV^^jbiaaoot 

Cx  (taken,  till  it  becaoe  Adftsfayv  to 
prevent  the  operation  of  the  sta- 


BAK<9W„|#^;8EME, 


CKBrraWARl.       SSB 


T«.«^^C»^i  and  another^  a^igoffis  of: 
Sdader,  agU  Demattos.  K.  B.  H. 
31  G.2.     ^...  .^.      .     Page  218 

3.  A  creditor  of  setcral  bankrupts, 
for  the  same  tffca,  having  proved 
his  debt  belbre  each  oommiaMQn, 
may  receive  diLvidends  under  all. — 
Ejp  parUf  Ckrhfi^  <:>  oi.  or  ea  parte 

irjiiUU\>\  ij  »    .'  .      .     •  302' 

i'.^f ^Bte  .f^itim  aoe ;  entiUtd  Ho  a 
<^';  ikgac>i^  )e^  cio  a  baokmpt  after 
ti/iAm^iSftii^  bttt  before  the allow- 
oi  WfiftiP*  W»?  oertlftente^rittfafly, 

\/\  .a  ;i   ;. -V    ..».  423 

44^;  A. bankrupt  sued  on  a  pnipadie  to 
paf  an  old  debt,  not  proved  under 
the   cacMiaA6iii  4^dchBrgeA    on 

a  fJSilOhAjafl  6i  ^  ••  .'w  --.  «  436 
ifi*^Wr^i»^kmLtf9gdlm%n  (vader^s 
9d  «fi!MliJ)mvn«bU  biilmtireliirned 
Lni^iJlh^bfidiipetM^i^baiikhiptcjr  by 
-n^lmi^llittft  AMithftiiiiipiiicinv'  held* 
inomfUpilmmi^^^ia\^atAMam^  a 
-91  sgnft  JctfiaddatfofnllntaaJiiiQBths 
\u\nftipiMb-bK%2fBal»d  h^fefaitioh  in 
v^^'A^  a^MgnflBA^  and.  tinft  plaintiff 
l:  V  ihaving  been  £aBe  ilo  rcfittid^ihad 
eij^lic  sd^tlkf  \!fm^paA  hbd  oh  the 

iotiBn/^m9iBMA'anptMBi¥,.'BblJ.  32 

oi  ^q^idsMoAdxiz-.j-Jd  if  liit  .ii^i'.|S42 
«r»ia  orfJ  lo  noimrjqo  sill  Ji)'r/..>-"T 


fnmii  %Mijf<Uflg)t09t]ite^$faMvO&a 
4eed  0f  iM^imfb^m 
9ut»e<^\  ter  %i3i\«»tb^t|r^imarhe 
Xu^iagt.  Mart/  Mead.  K.  B.  JS. 

Ja  an  action  by  the  indo9«<ij|  of  an 
inland  bill  of  eKchaage,  against 
the  iQi^imi^/^WMd  on  the 
drawer  needs  not  be  Bbe|ni«— * 
Heytifiy  and  o&ers,  ^U^A&mxon, 


BY^hAw, 


-■■A'. 


On  the  return  of  a  by-law  to  a  habeas 

cofj)uscufncausi,tLproceieiiidoeaLn'' 
not  be  awarded  to  any  oorporii^n, 
.  Landou  excepted.-^lni^  J^a^'fagt. 
Ckamberlahu  4f^)hirCe)u^\  if.  B. 
jff.  32G.  2.         ,     '    .        .    46^ 


>  CEB.?;jQJlAaL,  ,,  u,, 

J.  Aiit  m4ar«f  flKiiicesiteiagfail  up 
'i  by  c9»nlii)iv»»>Mi'tb»ilbotk>f-the 
'  ^  title  to  tithes  comingiint4  qtiedion, 
'  ^Ihin  tii^>intettirof'i«)^^;jUti.a:, 
i<  iai  yettthibdv^aiidi tfta'ilnllt x«u(>er- 
>x:  ^siHMilf  m  klhuihgirt^ii^liiulfflie 


M»       C^OSIBUTION. 


Ifomrj.— The  JITmir  ^6^  '^^  ^^^ 
Hcei  o/Peac€  ofDerhyihire.  K.  B. 
£.81(7.0.        •        .     Page  299 

8.  A  eertiorari  iBSued  to  remoye,  &c 
from  great  lessionf.— The  King 
agt.  Parry,  and  Tkomas.  K.  B.  J/. 
83  G.  2 370 

4w  An  indictment*  on  which  the  de- 
fendants had  been  convicted  by 
rabmission,  at  a  quarter  sessions  in 
Wales,  being  removed  hither^  a 
procedendo  granted. — ^The  King 
agt.  Gwyn,  Esq.  and  others.  K.  B. 
H.S2G.2.     ...        440 

5.  Afgoittents  deliberated  upon>  on 
deciding,  that  the  jurisdiction  of 
the  court  of  K.  B.  extended  to  the 
town  oi  Berwick  on  TofA/.— The 
King  agt  Cavde,  and  others.  K.B. 
r.  32  and  33  0.2.      .        .    519 

COBiMON. 

An  abatement  of  a  surcharge  of 
a  common  with  rabbits,  by  fill- 
ing up  their  burrows,  &c.  is  not 
justifiaUe  in  the  commoner;  and 
he  must  §eA  his  remedy  at  lavT. — 
Ceieoper  agt.  Marshall,  K.  B.  K. 
30  (7.  a 1 

CONTRIBUTION. 

An  order  for  contribution  in  aid  of  a 
parish  situate  in  a  ftberty,  upon  a 
place  also  within  the  siime,  is  war- 
ranted by  the  49d  of  £lix.  c.  2., 
when  that  is  a  division  of  country 
equivalent    to    a    kundred.^The 


Imd,  in 


K  m  JL 


81&.  a. 


CONVICTION. 

1.  In&>rmal  convictiom  keiaf  fcr 
trading  as  a  hawker»  ltek-«>The 
King  agt.  Thomas  LiUk.K.B.T. 
SI  G.2.     .        4  .    8I7 

2.  A  conviction  on  4  and  5  ff.  and 
M.,  for  killing  fish,  quashed  be 
informality. — ^The  King  agt.  MaU 
lineen.K*^.M.S%6.2.     .    884 

COPYRIGHT. 

The  king*s  pciater  alone  haa  express 
authority  to  print  the  stntni^;  but 
the  University  of  Camhrmf§e  aie 
also  so  eotitled;,  under  waida  sitf- 
fideot  to  convey  the  eBffi4g|hl  el 
acts  of  parliameat.«-^AMbA  1^ 
The  Universky  o/Cambndge^^B. 
M.32G.2.  .-997 

COSTS. 

1.  A  role  fraudulently  obtained,  di*» 
diarged  with  costs. — ^The  Kiag 
agt.  Page.  K.B.  H.  31  G.  2.  2|8 

2.  The  costs  of  a  motion  for  a  rule, 
&c.  do  not  follow  the  verdict  on  a 
feigned  issue,  directed  after  hcar- 
iDg  the  particulars  of  the  caag^— 
Thomas  agt.  Poxvell.  K.  BL  S. 
31  G.  2 808 

3.  The  compliance  of  a  party  con- 
victed of  a  nusonce,  with  the  pro- 
secutor's proposal  for  payment  ei 
costSy  goes  in  mitigation  of  a  fine. 


DEBT. 


DEVISE. 


141 


'  ^Tl»  'Jakg  agt.  Martha  Gray. 
tL&T.$i  Gi  2.       .    ftge  307 

4«  iLbt  pittntiff  in  an  tction  mi  the 
riot  act  is  entitled  to  co8ts>  and  so 
in  all  cases  where  damages  are 
gif^ii  J^iiHitate,  made  before  or 
since  tile  ^Catute  of  Glouceder. — 
fFhitmm  agt«  Mill  C.  B.  £.  32  G.  2. 

474 


D. 

DEBT. 

1 .  Breach  of  the  condition  of  a  bond 
of  todemnitjr  against  a  claim  to 
dower  by  a  widow,  her  administra- 
tor's demanding  arrears.-— CAo/- 
hn9r  agt.  Walker y  and  Colson .  K.  B. 
jB.510.  2,  .297 

2.  A  replication  of  the  condition  of  a 
bond  broken  by  non-payment  of  a 
sum  of  money,  is  an  assignment 
of  a  single  breach ;  and  a  conclu- 
sion by  an  averment  proper.-^ 
Comwattis  agt.  Savery,  K.  B.  £. 
52  G.  2.  .  492 

3.  An  executor  may  declare  in  the 
form  oi  debet  and  detinet;  and  tra- 
verse either  payment  or  acceptance 
in  satisfaction. — Foot  agt.  Stokes. 
K.  B.  T.  32  and  33  G.  2.  529 

4.  A  set-off  may  be  pleaded  to  an  ac- 
tion on  a  bond  for  payment  of  an 
annuity,  &c.  and  stoppage  is  equi- 
valent to  pa3nnient  under  8  Geo.  2* 
c.  24. — Collins  agt.  Collins.  K.  B. 
T.  32  and  33  G.  2.  .         530 

VOL.  II.  PART  II. 


WEED. 

A  deed  by  which  it  is  intended  to 
convey  an  estate  to  a  near  relative, 
&c.,  afker  the  grantor's  death  j 
though  void  at  common  law,  yet 
enures,  under  the  statute,  as  a 
covenant  to  stand  seised  to  uses. 
— Roe^  lessee  of  Wilkinson,  Qgt, 
Trantmer,  C.  B.  H.  31  G.  2. 

Page  239 

DEVASTAVIT. 

A  judgment  to  which  an  administra- 
trix had  consented,  misinformed 
of  its  consequences,  set  aside, — 
Anonymous,  K.  B.  jE7.  31  G.  2. 

294 

DEVISE. 

1.  The  word  ''  legacy"  may  be  used 
in  a  will  to  denote  a  devise  of  real, 
as  well  as-  a  bequest  of  personal, 
property. — Hope,  on  the  demise 
of  Brown,  agt.  Taylor.  K.  B.  E. 
SOG.  2 g 

9.  A  will  directing,  that  land  should 
be  chaiged  for  payment  of  debts, 
is  sufficiently  attested  by  three 
persons  having  claims  upon  the 
devisor's  personal  estate ;  where 
that  alone  was  more  than  adequate 
to  the  amount  of  their  demands, 
and  their  interest  under  the  will, 
satisfied  before  they  were  called  to 
prove  it. — Wyndham,  Esq.  and 
others,  agt.  Chetivynd,  Esq.  and 
others.  K.  B.  M.  31  G.  2.         121 

3.  An  addition  to  a  will,  written  long 
3  A 


Ml    DISCe^VINUllNCE. 


dmrn'smmAH 


^ma^r0bakti«ei  tijle  jdhq]^  #)lfain.ihe 

st6tudsJU^J9i«tfi.ffaiia^iMi^'\oft  ihe 

^^l^v^tK  demises  of  John  Griffin, 

.%«imi^'«1ias  Zro^ifMr  Gnfin^  aiiin- 
e'ftnt,  by  ^/ary  Grrg^ii>  widow,  her 
-')i^  .^ead.  and  guftrdkti.  K*  B* 

4l  vbrcd«^)«e  of  a  fntu^  w fee,  held 
o)nt>^ari4»a'«keeattd,  i&a  sol  <f  To 
^'^f)^life-/JM«Baioder  to.tnistcies, 
TWPrblAtiindarlb^tM  heiki^Vnldfiixof 
»tr.  and  theii^  k>ii:^  hm^^nders 
over,**  T.  takes  an  estate-tail. — 
Henry  WA^iJ kHA'otiieTSy  grand- 

oick^^^U  </?tftf^Mii;<  add  odivs, 

5/!^tf  a^tdNtt^bi^wHt  pveiliiiled 

^%f  1^eMiait\ti»^ttarV^»pcADtee^  as 

^%eir  of'ttie'kppokkt0t,^i^Num  agt. 

I'i^U^l^l  bftiri«i4««2MO.  IC.  F.  H. 

»J5«ie**i    ••'    ,        .      •  •        444 

e?(fl^itlte^fb  d'lhird  bfOtber  in  case 

^^^i^isr  «f  bi«  aMer  died,  imi^ea  by 

d'MMii«ei  urohragtr  itmt  eon- 

'  tfngeMy  ^ot  •  biivhig^   baprpeoed, 

^''bddy  AM  |»liin«if Ihailno  claiiil»— 

^^Sm}ng,  lessee  of  ffUKam  Ctimmn, 

'^))gt.  Robert   Cummin^  S.  B.  £. 

nM'^/2l.'  --^  ;•  ■     .'•  48d 

£l4bai^<Me0se'afid«eleafee,^and  a<Ane 
'>'9«Vi0d'jiil  iWrMiautt  iby^  tmiM^  in 


-    *     DISTRESS. 

.  «y?  distress^.  -^!i^A>i^tfnt>fi,?iH°- 
.^tifffs  ii^m^y.jPiraj,!^  j^^^^^j'^ 
s^tute  of  MarlMogey  5!?  i^  ^^  c. 
4.  also  that  averla  caruca  may  be 
distrained  fdfia^p^Ors*  rate,  &c.— 
Hutchim  agt.  WhUaker^E^^  ancj 
othejs.  K.  B.  4.aij.d  :By3J^Gy^^ 

.\     c,    -»  204 

»   »•      :\  .<J  ./i  .'V\ort\V« 

'  i  .        .s  ,0  se 


u.  .'1^  .  ■..   ',)    I  >it:»<><lii  9ilj  ni  ,.K 

U  Judgment  s|^uiMtitb^iMfM|ik<«»^ 
tor>  not  ta  be  ted  itia^iilMamffrm. 

'  -^AnMifmo^.JSiAiliiilk  9ivfiu'%^ 

27a 

2.  A  landlord  having  dispoaseaaed  bis 
tenant  under  4  fij.  2.  c.  28.  is  not 
bound  afterwards  to  shew  that  he 
complied'  wft!h'tlie^'ft(j46tton8  of 
thataGt/*^i>«w»>tesiee;o£iMik?l^4ii 
«u)dattotbar«iigl«.£m9»i£«|(^K^. 

3i'  An  attfoA.  fikr  Hha  iMMlk  prafifa, 
may  be.ibroilgblLin^^^«iittQ0{jDf 
tike  nominal  plaintiff  jp  ^ettadit. 


4.  A  labourer  not  paying  rent,  an 
'''2&'6[JlSr'iin  'Whom  service  df^  an 
'  "ijfeiiii^t  Ifi  ^6od,— <?i^aiW,le88ee 
''''<if''e/4^Ji/agf:  Swi/l'.'K.  B.  £. 
'32^:2.  .         .    •    .         511 

'~^^*      r         ERROE;: 

1.  'A  clefenee  not  insisted  upon  below, 

cannot  be' set  lip,  in  emr.^-^Ano* 

^  nymmu.  K.  B.  j&.  31  Q.  2.        286 

2?^A^  bdritf  within  the  3  /tfc.  1.  c.  8: 

'  ''"l^ii^iiHii^feiil'in  erroi*,  being  a!  cbl- 

"TtfPclSl  secittt!^  ftr  liioney.-^CWtt. 

•^Wi^evV^tmktees  for  Oie  creditors 

^•'o^  Sutton,  agt.  i^^rerf.  K/B.  '^. 

32  G.  2.         .._     .  .  437 


EXECUjTOIL 

A^i  in  the  absence  of  co-executors, 
receives  mt)hey,  he  aI6ne  liable^ 

.audflt%Mffojr«8t.^CUi[i^y«iid  others 

-ewts^T^Sii^sM^t^Q.^.  ^   541 

?iri  Iv re  *.'>?:- in'^-'Ai  iiy\  M..i     •  «;      .'   a 
5fl  tjrfi   .»;    I''    .1     i.*     '  y.     '.         -  ,^ 

Viti^  4(y^dgaiRl  ihtfn^  4o  ^a  habaat 
•^feoip^itrtionMbdlft^aWiaii  afiaeh- 
Oi^ent  imm^iately  ^am^dt— iC^ 
««jd0t4  ihMM  aiill  4^;  Ji'Btandt,  oi 
3oifa0  JTtfh^'iigri  JStii^,  ^Em}.  |L»B. 


AnAnlippraatica  eifllitMkMH^bMflihis 
imteterfB-perltiiMio^ptaattih^idis'- 

Si  Pritjoaere  o£  ivU:  aoA 'i^knofYAble 

4*  llie  BoefajBfQpast^  a  oamt  nfeffe- 

vemHf  bnly,  not  privil^Od  iabAg 

up  a  prasotier  bjr  taiffOa^ilbrpntiii  # 

'motion  ui(K^.Bi;t^iUBB0!deng\SifUito 

'-  be^^Donded  on  oMM&rT^biri  i^^ 

^  BguM^lmt  Smith. firimHiYrfiQWT. 

,,,   ,,    HI.qHWAY.,,  ,.,,v^ 

1.!  Under,  ti^  dMeri)^tii»>  M^/tffP- 
.  lalaitao^^of .f^ibe^ttoQli9:fIlfHn^to 
Mljie  town  ofi?,ia&td  fttJWvjttw^ce 
:  toi  V^"  th9/niMr^A»9«A(^i;  Wyf^xf 

.  chidoA.^r^^^*'*^^^^"^^''*^^''- 

'.K.  Bv.(&^30iand'.:»fi{i(>^fft.io  -;i^j((33 

2,  The  Repair  of.  a  |«>|4  m«ylMl¥id 

.  4Hit  under  an  inclosure-s^ft^iy  tp>be 

.   borQeihyftixM^nrfrJi^iipt^lfmi^e^ 

hig^UVfty  li!ttl>(ft««(^H6  Wflii9ot 

by  tbepwntf  of  i»i,iP<49^lt»#JWie 
.in  pnortia^Ctt  Afittbf^^fital^i^ti^^nTXhe 

King  «gli/  fI%i9nil^9JMB;ifciiof 
.   JTibidbioiff^  silk  |fV>t9i^ 

Sv-  An  order  o£  sessions  undt^pr  ^t|ii;ra- 
pike-act  for  entering  upon  land  to 
provi<W^t^i4JU/MaidUUhew  i| 

>  iiK)tiiie:toj4ii0  #4Piipmy<4Wl#9:c^ 
.  iaoti.iaod^Ofthekifid{ofi)pD9fi%|on 
.  fonripofar  wanted;  also  of  the  fields 
5a  2 


iM       INIttOTAffiEffiirr. 

irAdaldnvwdrd;  k  >cfeftif&oti«m   to 


\^' 


U^PEMNIXy. 


QMtni9min»$-  undar  a  taaTigfttlon 

.:AoliibaviD9'd«ere(sd  HB  indemiiity 

jiadcofrdipgitc^a  cl»ape4iPl  ^9**^' 

>  Me  t*  ItMCt  (lailiGalHr  iflfwr^F  <N)in- 

ylained  of,  their  onior  iA  reversed. 

—The  UTiwg  agt.  The  Undertakers 

for  mattagllb^rird-  muglas,  alias 

^*eofi,   in   LanciUklre,  navigable. 

'  INMCTMBNT. 

1.  Indictment  for  gaming  qaasked, 
iE)ecause  found  at  a  court  of  quarier- 

•   sessions. — TheKingBgt.t'rederick. 
K.  B.  E.  30  G.2.        .  16 

2.  An  indidtmekit  pi^fetred  on  the 
,  /statute  21  /f.  8.  c,  13.,  not  to  be 

.      au^tained, — The  King  ^,  Bright. 

;   K.  B.  H.  31  G.  2.         ,.        274 

9^  I^di^ment  gqod  fp^r  a  forcibly, 

.Ac.  breakuig  a  close.— Th^  King 

ifft.  mchpUs.  p:.  3.E.  32  G.  ^. 

512 

,4.  ^n  Indictment  is  proper  for  dis- 

,.  cijt>e^iei^ceto^|iii  order  of  ^sessions, 

^    ,  made  in  consequence  of  the  inade- 

•    quacy  of  the  provisions  of  the  43 


.  i^^s»ifc.^T\itKtngti^fkii^i^- 

5» :  An;  iiidietaieat.  :H©ftwhOTftH|^«(re- 
.m0*riaimduo^iAV'et»^wte  ift<»u- 
^lOalil^otly^tw  t^it>3F?»^r. 

2,  c  12.,  for  AegXjed^cifrLhiBl^liay 
4uty..-^TiK^  Jff^nghmt^  Aw(f^  9v 

.  Jl3a!5W«l»8<?>c»4,'>iIq.i^^no»49 
6.  Ia  an  iodj^tai^tfig^lAS^ifl^^^' 
stable  i9t  pei:mittl«g,#f  ^fi^lW^  » 
deliveiy  iiit(|\hji  QPPt^f«l^^*  of 
one  «^  being  ^^4>  (teVifciW^iffft^Jf 
vefidicit,  ttat  '»rJheWw^i«*ftWF°* 
aveianeut,  op  .)f^  ^b^jwa^^^ 
party  escaping  yM^0f9S\M  ?4Wg«- 
—The  King  agt*  i^osey.  K.  B.  T. 
,  32  and  n  G.  2.  .-mi^iaf  ii/5?# 

INFOliMATiON**       '' 

1.  On  thedepos^tum  Oif^K^jfmfif^* 
to  the  offer  of  at  bx^  by^fllPvde- 

.  fendant  at  an  electi^^Ufiaf^^fpft* 
tioa  13- C0Dqede4.rirT4^9#P^ag^ 

2»  Anf  information  lof  iipt|ta)^g  an 

0^  iajaforpp^o^lM¥^  ^ 
Jled  again;|t  pppj^Ww?.,flf»^ly 

resident  thei^ki,  v  n?r .  H*>SSlfW^y 
refusing. — ^The  King  agt.  Denison, 
K.  B.  H.  31  G!  ?.    .         .        259 

3.  An  infobbad^'^JBOMd  for  a  com- 
binatiou  V>  fti^  ^»  Pfiic^^  ^^t- 
T\ii^King%^Ifi^^rfit^9ifi^^i^i^fixs. 

.     ;K.*.-R9l,G.2-.,f..  n..  fc..fv,TWO 

4*  An  Hif9arroatiou,/Lqj,^v«»f»*«* 
,   against  cow^pw^9«|f|^f^^ 
ing  their  powers,  &et — ^Th«  Kimg 


^MVfMMOS/' 


JXflDMBMEBXr/i       Wi 


&J  Att-'idiTonDatioti  agoitist 'a  JusCtce 

'l9f 'tie«8«Mawd,  ttU  aaiwotiok  for 

'  the  ii4ttl«'  offtin66f  l6  dUobivOiiued. 

:^TIie'  KIm^  agt.  Fielding,  Eeq. 

<'KfB«''3/i'-39'<&l;«i  -  - ..  -    .    S$6 

6i  Abitfttyf^  ii{M}it^wkkbfi»irinf<irttia- 

'  >'  |{on  18  applied  fbr^  may  not  be  a  worn 

"ineiBr^'the'^tdt^erf  ib  Ibe  i»roMcu- 

Mh^^TheJf^  agt.  The  Gaoler 

df  :^ift(ji«fA,  K.  B.  IT.  32  "G.  %  421 

?*/  'lEiAMteatkWk  against  oTerseerBy  for 

' ' '  pt6ctnring  a  Y;barriage>  to  diange  a 

'  Mi]d|ti6ht.--'rbQ  Kmg  t^  Her- 

iM,  fthd  others.  K.  B.  £.  59  Q.  2, 


\   .'<}    A 


466 


ib. -An  inform.9tipp  granted  i|ga|nst 

.    ju9tice9i  8^^  refusing  tq   relieve 

burges8^9    appealing    against    a 

-po6r^s  'i^te.-^The    King  $gt. 

'^''i^fyl;' am!  btfc^a.  ft.  B.  T,  30 

^'*ttd^»l  (T%'!2r        .  .        570 

•i^f'A]^  ii^omjatioki  qaaished^  brought 

^^'iefere'tfce  tkrd'Mayor,  on  the  st. 

'^^'  k'M:h\-  ^.  2* ;  and  held,  thdt  the 

'^^^  ^dd^ng  filibUld  have  been  by 

Y^^H«cftrtttill>i-Thfe  King  agt.  rt/. 

^^^«iWf.TK.B.'r;  :Jtf  and  51  G.  2. 

.iu5vs\\)U    rjt-  <,.'•  A    •■•  '    -  '572 

t.  ^Ad  ^sur^Liice  ttoA^  by  adobdignee, 
''^^^r^'Jifttitter  da^  badWii  ef- 
*^^'^fccted  on  the  same  property, Iby  a 
^^^^f«%  hiv%  ii7i5w  6^  that  iJoUcy, 
^  'iW'tR^'brtilhce  df'Wd'  accotjnfe,  is 


-  not  double^  ahdl  entftfes  ^cfa  laitter 
insurer  to  the  lull.benefiblofibis 
€ontraeiL-i^fifiMi»>  ind  .todievs, 
.agi  Lomkm  EMiasge  Askuntikce 
Gcwfany.  K.  B.  U.  ZA  <S.i2iu  '» 
Page  254- 
2.  A  ship  being  taken  by  the  ^emy 
it  is  immaterial  betweep  insurer, 
and  insured^  that  the  capture  is 
complete  secundum  jus  geiUium ;  a 
total  loss  having  occurned^  and  the 
object  of  the  voyage 'been  ifn^ 
tratdd^  after  a  reeap^ie,  th*  ^- 
fiuved  may  abaodon  It,  w^dMobiim 
for  tbe  Whole^--Cri9lf ««(.  WUk^. 
K.  B.  T.  31  G.2 *25 

JUDGE'S  QiSiVmL   >  vt 

Leave  to  withdraw  a, plea  put  in  for 
delay,  on  affidavit  of  merits,  &c. 
Held,  thata  jt|dgQi^tiBl)ambers  in 
vacation,  may  order  a  defei^dant's 
plea  to  be  abided  by. — Poster  agt- 
Snow.  k.  B.  E.  32  G.  2.  483 

T.  Causes  shewn  for  sticyidg^J^ilg- 
inent,  In  an  action  on  the  IstJac. 
1.  c.  22.  and  overruled.— i^f//iftf» 
qui  tarn.  Sit.  ftgt. '--— ^.  Kl  n.  A  ^ 

■  31  G.2.  ;;  "•;•  •'•'^-^•'^**  -'^273 

2.  All  inferidr  eovtik  may  set  akfde  a 

regular  interlocutory  judgment,  to 

*  let  tn  a  irid  cf  thelttteHW.— (?aiV/ 

iSt:Burhafo'rd:'K::'b:]S:W6.  2. 


146         MANDAMUS. 

iioqu  h'jfto'i  xnq  9((  oJ  Jon  ou'iir.L  tj 

'■'-    '-''       MANDAMUS. ^ 


.  1.  A  mtmdamui  issued  to  justicei, 

tba^  theY,  pEoceed  against  a  ^ak^r 

foi^  a  <;hurch-rate. — Jhe  king  agl. 

,        Freemath  E^q^japd  ai?otben.K.  B. 

r.  30  and  31  G,  2.       .     Eagc  19 

$.  Manaamus  to  hold  a  leet.  issued. 

.,    -.— j^e  /ifiii^^.  Colebrpokc^  K.  B. 

Af.  aiG.  2.  .       ..'    16& 

3.  .Rule  for  a  mandamus  to  justices, 

,  ^at  thev  give  order  to  distrain  for 

\      a  poor^s  rate«   assessed   upon  a 

^      bifhop. — The  Ktng  agjt.  Justices 

;      '  oi  Middletex.lL,'^.  M^  i\  G.2. 

^    4.  The  6ourt  will  not  issue  a  mandk- 

-r>ai   /.   «'T    »  •  •  ,^1    ••"    »•>      "  '•  ,  .     , 
,      ,mu9\p  a  visitor^  to  hear  a  claim  by 

.        a  nre^i^nd  to  the  profits  oC  his  staBj 

IK 


during  its  vacancy. — ^Thje  King 
agt  The  Bishop  of  Durham.  K.  B. 
E.Sy9fa4  \     •        •        .      296 

5.  A  return  to  a  mandamus  stating 
,    generally  that  the  body  was  duly 

assembled  to  amove^  &c.  held  suf- 
ficient— ^The  King  agt.  The  Mayor 
of  Doncaster.  K.  B.  Af.  32  G.  2. 

391 

6.  A  particular  summons  of  a  cor- 
poration assembly  held  requisite  in 
order  to  amove  a  member;  and 
bankruptcy  no  cause  for  the  amo- 
tion of  a  common  councilman.-^— 
The  King  agt.  The  Mayor,  Bailifis, 
and  Common  Council  of  the  Cor- 


poration  of  lAverpook  K.  B.  H. 
32  G.  2.       •\'        .         Page  424 

7.  A  m<t$4imm,tpsq^  ^  admit  a 

King  agt.  The  I^Iajor  and  Jurats 
of  Bve.  K.  B.  fi.^2G.  2.,   ',  468 

8.  A  mand^uf  to  compd. the  mayor 
of  a  corporation  to  replace  books, 
&c.  refused,  cause  being  shewn  for 
the  removal,  and  no  abuse  having 
appealed  on  the  examination  taking 
place,  formerly  ordered. — TheKing 
agt  The  Mayor  of  Rife.  R.  B.  E. 
32  G.  2.      ;  :   W  n*I.  .         485 

g^  The  court  hayin^u^ntej^^nc^set 
, ,  of,  mar4amu^m^  :f)^  f^fft  ^rant  an- 
,. other  to  a  diffc^rent  gart^^^or  the 
SjEiipe  .pu|rp9fe  on.  a^manifeirtatioQ 
of  be^ief^  ^lat  tfhie  first  W  jl^  jje  im- 
prope^rly  >ei^ecuted,  ojp,  ^  wiihout 
laches  in  t|ie  first  a^pU^r^  order  a 
second  to  poi^v^;^  ^tjji^e  wrjlj^l-Jhe 
King    agt.  The   Corporation  of 


504 


N. 


.1   !)wi/ 


l^AVteAl^N/^^- 

-  A  '.^  ic  U  J^  .A 
'Tp  upload, tbe^.Va^lt^  ftf*?^  f)^l  ^ 
kpyeo^'j^ip s^ ho]ss6^,j^%^  may 
,  beiconyey^  out,^d  f^flt^jij^to  the 
ocean,  penal  by  }g  Geaj^^c^  22, 
—BruckUhni  ng^fyfii^.  JK..|.  T. 
31  G.  2.  -   .     ,,.,  ,^,,^    358 


■AoFmm 

W  .fl  .}{  .\(\y^'i,\yrl  lo   no  U:'u>.\       i 
An  outlawry  mvalidateaob  Errors  i|i 

••i\vitl},   fill/.    t:»'.j/    ','=1'      '•     u       '.    r^     «    ^ 

law  assigned,  cannot  oe  annulled 
but  DV  writ  or  error. — lM  Ktng 

lol  n7/'.«f{r  TiMf'Hf  'if-U;:')  ,:■  '--ul  .T  . 

;i  .n  .;i  .-k^vju  -^r  •:*   ■•  •   » .      ' 

H^  PRACTICED 

^*''i:'''tke^'*cotiit''8ets  'aside  '  k'  nW- ' 
""^  ^suici  ahi  gives  summary  redress, 
^^  ^  ^whcre  "iiie  ordinary  course  o^pra^- 
"'*';^ ■'  tice  "iias'  beeii  rencf^ecl'siibsefvieilt ' 
"*^''  'io  tlie  promotVoii  df  oiijust  d^signp. 
^"''^*^:ii^;i?roii'agt:/:tJri«;'an«  Tuf-^ 

f '^Ir^Ke  coUVt  itefiide  to  iet  ftilde  a  now 
**'  ^' oroiV'^egularly  sighed  in  an  actiojn 
brought  by  a  common  mformer» 
on  a  penal  statute,  where  no  in- 
tention is  shewn  of  making  repa- 
ration to  the  injured  party^  and  the 
defendant's  liability  would  be  re- 
vived by  acceding  to  the  motion. 
.— J3e9^^  fljii  fpfip  &c.  agt.  SmUh . 
K.B.  M.  31  G.2..  82 

"*  Si'^A 'pirtjbnijr  bftnoney  sued  for, 
X^'"'  ibiytie'^^ild iitD'caurt.-^W^flttdr, 
^^^^  ''-'^ftitml'kc:  agt:  Keene.  K.  B.  E. 
'^^  ''^3t-&.±''  ■'.'•  .  .  292 
'^  ^.Ik  t^^dl^bond  taken  in  an  ^tion 
'  "^  ^'    preferred  in  the  court  of  a  <^un1^- 


PRESCRIPTION. 


04^ 


1 


palatine  not  to  be  proceeded  u] 
in  another  cWTt. — Chesterton  1 
MiddlehursLK.  B.  T.  31  G.  2 


5.  A  roll  of  a  judgment  entered 
thirty  years  before,  allowed  to 


6.  A  judgment'^'yioa  cffjMfl^tt 


quoa  captatur  p 
vents  not  a  motion  in  arrest 
'  The  Kine^  agt  'ttobinsdn.  jfTB. 

■.32G.2.      .  ;;;!\t-,n  ,4 

7.  Not '  allowed '  to  serve  a  rule  t 
for  an  information  on  a  clerk 
cpuri/ employed  l[prmeimr  By  \ 
defendanls^-^if  wowvOTpk*'  ¥^  B. 

8.  The  court  refers  a  party  exMbiti 

•''■/*  '^'^^'  ■  ^-'k:'--"  JiifOD  doT  > 
articles  of  the  p^ce,   to  a  ix 

gistrate  m  hiS  own  neighbourhoc 


32  G.  2. 


<U    ^niiub 


^:   -1      H    JiiTjgfl 

PRESCRII>^i6]!^  -^ 

1.  An  annual  olfficer  oiTan'  hunore 
to  which  the  privilege  of  noldii 
a  fair  has  beep  granted^  may  pr 
scribe 'to  hold  it,  although  n 
a  corporation.— ray/or  agti  Ro) 
deau.  K.  B.  T.  30  and  31  G.  2. 

« 

2.  In  declaring  on  a  prescription  f( 
a  rigiit  of  sepulture,  agaipst  a  mei 
wrong-doer,  the  pliiintiff  needs  n( 
set  forth'  the  conditions  impose 
by  an  original  grant,  and  that  the 
have  teeii  complieil  witk;  it 


^^  'Prohibition. 

1.  A  prohibition .,  tQ  .the  spiritual 
court,  in  a  cause  not  within  their 
jurisdiction^  is  dem^ndahle  of  right 
after  sentence  against  the  plaintiff 
therein,  and 'ittiJhUi  instance. — 
^FJf«#«^/#qiafe  widQW^.Ii:,B.- 

2.  ^difg;)q^iti^pn  by  :i7iU  ^f  ^/enm 

Myipuant  to  a  power^  is  not  to  be 
acted  upon  in  the  court  below. — 
Jenkins  agt.  WhUskease.  K.B.  M. 
31  G.  2.  .  161 

3.  A  prohibition  isst^  to  the  spi- 
ritual courti  and  trover  held  to 
lie  against  aiT^  ^idAJUislrator,  for 

4.  ^ff^^fflt^i<f€t  g»ven  for.  contu- 
lo^^r'^^fi^  gpiritujl  Court* ^ 
<^urj^  wiUinot  ^tuijt  a  prohibiiipn, 
b^t4^^\^4^e;paj|ty  to  J^  appeal. 
^^^ms  agt.  Sims.  K.  B.  T,  32  and 
33  G.  2.  .  .         538 

QUO  WARRANTO. 

is  mfi$  .*^iA  ^4.  ft  ^^  j?„; 

^qjnsyjjg^o^^ip  pf  ^.cftvrt-ket, 


QUO  ^i4lHM|g|p. 

2*  Ar<rtoiS9Lo(,,)#vyi0xAM¥lNC9#ili 
i;^  a  coipQr§ti<^^i9if>P  afetWWIi^C' 
those  to  yyhqx^  l^r  0^(99  tt^  .cli^ 
of  pcMidf  ncy  belonged,  does  not 

c.  .^)(U.  ^iiadt  9.  jwigm^M  <M^.4#t 
act  .hnyii^  Jmbq^i  proifqnnasd  a|CeA 
.  a  verdict  oa,  «|i  j^^fO^tioA.  itf 
which  that  allegation  was  prefer- 
red, is  reversed  in  enmr.*— The  King 
agt,  JVilliam,  K.  B.  M.  31  G.  2. 
r  Page  68 

3,  Upon  the  removal  of  nine  port- 
men  for  noii-altfish%bee'  at    the 
couvis  oi  %  eoTfon^Q^jmdtMSk'  i 
etoclioikjof  a  Q««r'f#ciMaftft)|t-ih0* 
oi»ly  r^Q^aioiilg  otHV-tel^plbaMn 
iaci^ta)  poiw«t.dfiiftOBopBia§.!£M 
offenceaagiuAittte  i»tftlllti#i^0f « 
a.€(HfKH^ioii  JlS:,jf/|8^lL'«i^^fih0 
body;  but  that  a»  «b69Sc&iiroai: 
tte  eoHfU^wittuM  li^vill^nMtfrtdv 
ai^^  speoial  t^qAiiMlkm.  ta  ^flMend- 
'  thKm;4waA  <Klt  a-jtiffioiifii^^dtoe- 
ferthe  amotion  of  ofRctrS'n4tM. 
presence  was-not  always  indbpen- 
sabk.--The  jMgf^li&kardstm. 

notiA>e,189Bgiltot>:J^yiiylydi  tkmtmht 

;  poaraOpat^^g;  .«Qil^e4Qe4  ^M^d^sr 
jwiH^di  .bf  (disiM«i<-»f«ai^  4ife  tMi 
,  BoffOi;«l}LO^^.^  A#«qeiftifliM^ 


I 


i»^ftli«Ml^i-4lM&  jfiriBi^iigt:  WOUam 
L4^.  Ki  B.  B.  82  G:  a. 

6.  A'^tt^fMRf^NMtf^iiiybniiteitionimtted. 
forHbltfirtgf  tL»  admrnl  office,  after 
iCs^oM,  trietf  n  civil  right.— -The 
KSi^  agt.  Tbe  Aldeteen  of  ^erto 
HiK^AM*.  Kv  B.  E.  8!e  6?.  a.       498 


R. 


.,  RECOVERY. 
The^rotMhed^  4estb,  whs  wat  aho 
tariam^iateily^heiMe  judgmeoi  in 
arveoeveryt  afsigned  for  error  bjr  a 
f— iRhiifcwMntn^  bfii^qg  ar  writ  of 
etfoi^^  te'Md  •  sMffi4sieat  eaose  for 
im^^fewsal?  attd  an  avermeht  of 
tkat'ibittt  in  ihe  wril,  to  be  eondst- 
ent  with  the  record  ded&ratorjr  of 
vbaohiK's  iqppearaBce  by  attorney. 
'^Skgqmkmnk  wtgL  Lmuu.  K.  B. 
M:M0.2i        •        .        .     76 

.;.  BEMOVAL. 
Husband,  and  4v!fe,.haWng  returned, 
WhhDVt'tf  certificate,  to  the  parish 
wbmm'  tiiey  were  reme^edy  and 
thA'Wifil  been  committed  to  prison 
tvUh  Mm^  in  consequence :  held^ 
that  she  is  not  liable  to  punish«> 
ment  under  the  vugraut  acts*  for 
haTlng  aceomp^nied  her  husband 
in  his  return  ;  and  the  warrant  of 
conttuitocnt    not  being  for  the 


tettn,  br'purj^osdi'Haitte^'^l'i  the 
stathtas,  U  ^"ndged  tio't>e  Vokt!-^' 
Baldwin,  and  Wifib,  ftgf!.'  HUtekmore* 
Esq.  K.  tt.  T.  SO  and  31  G\  %    ^ 


SUSRIFF. 

Proceedings  set  aside  tin  a  writ  di- 
rected to  the  sherifl^  Instead  6f  thJS 
sfaertffs  of  London.'^Vhjfk  i^ 
Kmgiwood.  K.  B.  £•  31  6.  %. 

i»7 


T. 

' '  J 

TREASON. 

A  prisoner's  hand*writing  allowed  to 
be  proTed  by  witnesses  who  had 
seen  him  writfe  $  4nd  seni^ng  iUu 
telligettoe  to  enemite,  though  th* 
«eroq>ted,  is  trea80ii.-F^The  king 
agt  I>r.  Htmejf.  K.  B.  T.  31  Q.  i. 

MB 

TRESPASS. 

In  a  plea  of  justification  in  trespass^ 
under  process  of  a  court  consti* 
tuted  by  letters  patent,  profert  of 
them  oeeda  not  t>e  added^  nor 
the  proceedings  pointed  out  ml-^ 
nutety;  and  ntoUker  manui  an* 
iwers  the  battery,— ^li^dm  Tki^ 


150 


TROVER. 


VERDICT. 


agt  Ahrakam  FoxaU.  C.  B.   T. 
31  G.  2.  •        .        Page  308 

TRIAL. 

A  cause  will  not  be  deferred  till  the' 
final  decision  in  an  action  ^f9r  a^ 
libel,  by  reason  of  whlbh  it  woB ' 
originally  put  off. — ^The  King  agt. 
Martha  Gray.  K.  B.  H.  31  6.  2. 

TROVER. 
The  bearer  of  a  bank-note  is  entitled 
to  bring  trover,  to  r^ain  th^)x)d-''' 
session  of  it,  withheld  at  the  in- 
stance of  one  who  had  fonnerly 
been  robbed  of  the  same. — MUUr 
sgt.Race.K.B.H.SlG.2.    189 


i.  A  verdict  liaving  been  delivered  in 
for  the  defendant  generally,  by 
mistake  of  tl^  fDreman,  when  the 
jury  had  founct  on  one  issue  for  the 
plainti^  fai4'c;v>t^ptheronly  for 

■ix\'^.     ■  I'/u'.  \i      ;.  J   .'/  .I'-.     ] .  •  ;■    » 

I.J'.     ,  .1    '  •       -:      .  J    -1    ,<•  \'  't    '  •.     ;. 
J:.r    .     .'     !    ......        ..■.   •  '•  .    ' 

1-.,.         ,i\     V       '.      .        -      ;.      [   1;     i,        I'  .     >       - 

/;  /<  ^H 


the  defendant,  on  motion  for  a  new 
trial,  &c.,  leave  given  to  movtf  to 
amend  the  postea^  on  the  affidavits 
of  the  jury,  &c. — Cogan  agt.  Eb- 
den.  K.  B.  T.  30  and  31  G.  2. 
,     .  P^«24 

%  Afury  are  competent  to  take  cog- 
nizance of  a  fraud  disclosed  in  the 
evidence  before  them ;  and  where 

^'  Aew  had  Ibni^  ^verdict  without 
respect  to  taose  drcumstances 
which  when  reviewed  by  the  court, 
appeared    clearly    to    indicate    a 

;  'Vfraudulent  imposition,  held,  that 
a  new  trial  ought  to  be  granted.— 
Bright f  executor  of  Hannah  Critp^ 
agt.  Eynon.  K.  B.  T.  30  and  31 
G.  2.         •        ...        53 

3.  A  new  trial  pot  granted,  though 
a  verdict  had  been  given  against 
evidtekHAxflUftlMllittM  theme- 

— Haioslkes  agt.  Crofton. 

S2  G.ry  Av  X'ifw^h 


TOIQHHV 


.flHVOHT 
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•."'L  »lii:^l 


'A?l». 


-■^'.n  M,Ii:i  oMnoicxf'rfOT 'y»f, /Tip^Al!^     L#    MM    Jm* 
L>T» «'//  her  -inoH*   ..ot'jil  ..''i'. 


TO  THE 


TilT^CI^AL    MATTERS 


..\ 


py  )fff.-  ,•.., 

,Jiu(» .  •:  :J  7'!  '• ://     ' 

fi    r>)j:  »iu  M    o^     viu:  ' 

iCilJ    ,i)..'.i    <.:<.'Mi    .»...:; 

— .I)'»i!wvi:j  r.{I  o*  »  ' .  ;' 
It,  httt]  or.  .V    .*!  ,/l 

-0/a  Min  ^AnMnaUSTRATiOii' '  | 
'^^it^'cottrt  wbnot  grkiit  an  fcjunci 
^  "^  tton  ttf  Btay-proccedihgi  to  repeal 
^'"'^  WttXW  of  kadttil^thitiottVtrn^a  sog- 
"'*^*'  ^B^ob'tiat  a  :}ud^etit  trill  con- 
'■  '  stqdiehtify  be  rdeated,' Ac— /Ten- 
"'^'^n^Af  4gt;ir«^»fti%.''        Page  26 

K-Hi        .      AGREEMENT.  ^ '  ^. . 

Agreement  between  vendor  and  pur- 
chaser, of  a  copyhold-estate,  in 
which  they  covenant  for  them- 
selves, and  their  representatives, 
to  fulfil  the  contract,  and  to  refer 
the  question  of  value.  One  of  the 
parties  dying,  the  representatives 
cannot  annul  the  decision  of  the 
referee,  by  shewing  an  error  in  his 


CONXAINBD  IN 


\r 


i  »    -;  I, •.!;»>, 

.  ;;  t  .   '  i*  '-p  in  «! 

>,     V\   .>\    //      ..A\    \   u: 

BOND. 


estimate,  or  conipel  the  acceptance 
of  the  penalty^  under  which  the 
agreement  was  secured,  in  satis- 
faction of  t)^]^  bce^h  of  contract 
— BekhierogU  Reynolds.  Page  87 

.      , y\       i.a-'nsi 

BANKHWPTJ     -q 

The  court  shewing  grounds  for 
doubt,  whether  a  clergyman  could 
be  a  bankrupt,  directed  the  point 
to  be  tried  at  law. — Gaxothome  agt 
Meymott.  .  .         20 

BOND. 

Debt  on  a  bond,  held  subsisting: 
and  principal,  with  interest,  to  be 


-"Bf48lLtea«"il^.'=!CT/<3^*."  ,  'f  age  95 

-Jeinl  It  ^0  Tf.tii  i(J*iiiq  a  rii   |aa  •» 

^  SSit^e  contact  creditor  has  no 
claim  on  the  freeholtl,  whos^  debt 
is  secured  on  another  part  of  the 
tratator'fl  estate* — Alexander  ngU 
HoUand.     ,     ^^i         .         .         4 


BM^t  tnay  fifing  a  feilTTor 
an  injunctions  to  stop  an  action  at 
laWj  proceeded  in  against  hinsi 
after  a  conliiiission  taken  out,— > 
Baker  ^Mmre,        ,         »     134 

2.  An  agent  made  defendant  to  a  blH 

for  a  discovery*  may  demur  to  it,  is 

not  compellable  to  produce  deeds, 

^'^ncf    may  be   examined  for  the 

^'-'^jjlaintaE'   i^iii-i-  agt  Stapks.    i35 

^<^  DEPOSITIONS*   i 

Depodtioos  quashedt  on  the  certifi- 
cate of  the  conimiasionerg  before 
whom  they  were  taken,  that  the 
witness  under  Examination  con- 
sulted a  docu,aieat  drawn  out  for 
)tier  by  plaintiff's   attorney ,  and 

^  '^niitiittriif  t^  tmn,  and  had  given 


i;  The  freehold  ve^(Js  te'iW'a^Viite, 
d li riilg '^  W ' i^mi  with  wh i ch  \m 
estate  is  <i6arged ;  atid  the  words 
"  fortife/aiid  t6  M^  tJelr^  ibkc,^ 
constitute  Ulii  ^Mi  Hi  ^WSl^ 

a.  Words  in  the  last  clause  drffi'^fttl, 
<*  to  the  use  br  sik^'tSuiaf^^or 
children,  aa'shalt  sii^pWfc,**WHfere 
the  testator  had  bdt  two,  ex^Jiikin 
his  intention,  thkt  b6th  MiaEt^ftke 
eq^ually  on  surflring' 'Wibi"  tod* 
under  the  devise,  tlieiSTirtirt?  of 
themj  and  the  ^elH,  4e!— BWV^ft 
agt.  Lun.    -    ■  *  :     -J  >^v/  ,r^H\  g 

3.  ^*  devises  his^tatd  to hi^  da^titer 
in  strict  sett! eoiCnt/^anij^ff  she 
shobld  die  withotii  1^  Hk^iSk  61 
herdKith^limitatio  niivitr,^  Sfeld, 
that  the  contingency  related  tnctfdy 
to  thf  trust  ^tate  di^lfij^llit^lni- 
nority  df  Sir  Bf^.,  amSf  tti^  Ue 
retnaindeTS  we^e  ^  Tisitetf l^^sdte- 
thitdkrtlgtl'ffacSyi^^&S^n^ 

*.  Testator,  afbe#  bieqi&eathMg'^aa 
aantiity,  and  goods  to  his  ^rif^for 
her  Mfe,  directs  hfs  Hi'tiflfe  fbrtiinet 
in  default  of  hia  own  issuej  aud  of 
a  2d  son  of  his  brother,  and  a  2d 
son  of  his  sister,  to  be  divided  be- 
tween the  plaintiff,  and  the  de^ 
fendiynt.  maki|ig  t^e  l^i^  f^^' 
ary  legatee.  Held,  that*  uncwr  the 
words  tcSofc^/fmlr;  die'iatdiSt 


EQUITY  Qf^  i^J^EMFTION. 

bdfong  to  the  plaindff;  and  that 
the  reaiduai^  j«§^tct  was  entitled 

•io*'»Hri,P^o?rt4>'^<?  ^ttpal»ied,,  and 
silH^w.WViHw**^  a  nwifltjr  of 
niJ?f»*':HW»^  '"f.^;<^-  ^•. and  his 

g  tioD,  was  consonant  to  tliai  lifiiUed 
,,^^^flte4,j.  ,,but, ,  rfajDaioed  ii>.  .^qi^n- 

.9a««#JW»-nP/»*9«W«4   ,;    4  .   109 

b£  £  Liiii  .•'...:.'.:"  f  i'.f  •!•    •  •  ■■  i 

-9d  l»-.,-!»i  .tIi  i'!  1  .t   -.•..'       -   ! '••    ■  •; 
-ab  sif?  b»'ji",T'*K»' ,   -..{'       ■     : 


lently  in  a  particular  of  a  trust- 
estate,  directed  by  decree  to  be 
sold  for  payment  of  debts ;  held, 
that  the  equityj^f  redemption  of 
an  adTOwson  fapses^  and  the  plea 
aUowed  wHOVfCpigQ^ce,  &c.— 

■'  >-.  -ft   \)\^^.l .-. )  i>/ft  no  m'mh 

;  H.  .\^rta\\o\\ 

HEIIL 

On  a  lapse  of  a  devise/  whether  the 
heir  on  the  faUkpr's^  or  mother's, 
side,  of  the  devisor,  entitled)  di- 
rected taJMnHMJl^Mi  ^ectment. 


^-^ 6l! 


proN. 


il>!^jBi^!sHff  cjftH^*?  «dvQ?fflPJ9  of 


knowing  of  a  decree,  8cc,»^  -— i 


iM    MAJUOACUEJinflTION. 

i9iatotla«f  sUsgttBQ^vf^  bftqu^tAbtd^ 
t9«iAgiibvtlisl>iMi80Biiloe&Qtei>i«]  a 

brpelaeiialfr)^^Mt  apptiJBiiblei^^  And 

lotl»iifBibiiitt/{rhft|^  tu|i0ii .  il«r- 

a^ii^^^ieii  ht^iwithed;fey!aie>iwUl 
.oM  jriitBbMwl,  arid  ^nbB0^leKtl|r  of 

iaii^'ihb'>l«ndiie.jof'lfaeicBtatfe^  >atid 
joamiCQ^^to^te.  4i>tribiitBd  iBxnapg 

Ollfi    ibid//   ».'•    M»LJ2    L    u.M    ,'i'.»- 

^ni/i/ii;<i  1^^l  oS  Ion  Itii?  ^ it/ n.j  ■<.> 

MAKRIAGE  PORTION. 

1.  Agreed  in^iy^^^kiMes,  that  a 

-dlMfttaitelb  ;i(fau*  A|it  .(taijniiait.is 
.iAi5hr^wft)*dd>  ii*lM4^  itM.  aetlile- 
9t!Mi(t<'fbe'>itedft  ^fitUnuET  limited 

JitlMid  AftiriAl^iikBniagiV^  <et- 
c  tloiiiwi]%)i)Qli  >^fMtod0d>^tlwaBd 
c^emAekU  tfiali.tl^iJaftAQi^  ohuiBe 

Vlhe\miRria^*8tjAentetr^aad^ltet 
the  right  to  the  portion  is  inde- 
pendent of  its~oT>8erTance. — Hen- 
drick  agt  Winien  .      96 

2.  Declaration  of  trust,  on  the  part 
of  the  wifi4?4ifnA§:»0,  already 


,.  tb«p.^  a»Pi7^^ifei&!r<It9^>U)M /^o 

«  dss^^.ndi^  jbaf9l3QiiCpitqifiaiarA>jtteii 
^  bii^xectttoteiSMl  {)«y)ft9^lkefklis- 
band^  jiniMiH^  ^  M^iWXk^^m' 
baodj.'^ies,  leaving  his  wife  his 
executrix,^    and    without    issue. 
Held,  that  the  .husband,  in  con- 
sideration of  his  settlement,  was  a 
purchasor  of  tly^  whole  portion ; 
that  the  receipt  of  the  first  £2000 
was^<ieklbe^ib^^^fil^^  and 
i  Abe^.fleMiiii^<i>f4ha4H^)otbiMb#i 
^iMgwPwni  imilb4^iMM«hptrii|tfirt> 

o4b»ttb0>XI«e9ibfiilS)ft4i$il^Mitis^e 
s  interest  resulu,  is  i'Qi^y^JbfJhe 
tenor  of  the  marriage-contract:  and 
decreed,  that-tha-oontingency,  on 
which  the  proviso  was  to  take  ef- 
fect, not  having^tfappened,  that  the 
second  £2000  belonged  to  the  bus- 
himd*8'fiM^eMim.mrhartan 

.    ivj.  n*.  '^r^'  ^\  ?i'*i»^iw  aid  lo  ilvH  \d 
'» .-.  ,nr>ji*  ri^M^SyRSf  bfooHs  »lud 
A i  q?Odaa>/fer/.hghtrty«ti{liihi»fjap« 
-  fMtTpttiMftoifaftxscI  Up  iuflftiiiK- 
otioaiaf^idll^bdl^nMi^^ 
the  grass  land  was  otherwise  culti- 
vated, held  iVHt^a^iSd  agt.  fFyat, 

A}'ii<Mftli9M>.^ltite|i.  ilw4iealha|l« 


niii)tQ^b^«(¥l«priittttb'<&(»)MdiMg  to 

,'Ui. -J*      »xxi-  11"/      !»,■  ■'       /''.-. 
-no )  ill   Jm  i.tl^Kii    III'    '.■  '       '      ' 

bill*  :lvj.j3/io:;-v:'i  ii  ^.w  ■»''  •   •  -.  -s 
no  ^/•jfrjj!^nnt<^a  wiiJ  :A.'i*  ♦!  v.     '» 

A^n^jbttid  is  aot  eotiiMil^^flidtwe 
by  will  of  his  wift*%  paraphernalia ; 
bat«  should  li^iiy^^^th  them,  she 
.fnia9lfidlhl0^«ibUe^4>yi4ib^¥tiii>r^o/ 
-'naail|aifl&  ^U  beiHfiC>iibd8rit«Mo- 
n^kikMrn^mhiMli  ^  iBniaUi  ^  6 
-iJlu*  fiJ-Iv/TJiinx-r,^/  l.i'..!  r^-.  '-^  mu 

Jtyhme '  covertf  in.  pursudiioe*  ^f  >a 
power  reserved  to  her  in  the  mar* 
riage-8ettli^^i:h;^d(^t{ibs  different 
,^MiH8^|>^  setMl^stftiei'ttMdUsor^ 


^/ornKSUESLSHIilAM    lAft 

^lak«^tirifteiri^(IUMid^y)terR«bith 
y^i]^AidiMd)i^il^  toprfcretekfi^r- 

<  anil'^ebuM>iiudH^id^t,iih]i«l^y 
:  tiiQ'Midiiai7tdfaBilsp^batbiread'ji|id 
petoiml  Ma^ifnsei.haii&j^iitp- 
piintnfat  ^>^idlf^thfltiacbafuerttof 
a  moiety  of  MJSmM,  f^^mMhy 
-ooe^of  (/Othoriikio^i  &eip£|DJth6 
satnej '  pefamf)  bhis  ( innihMhr%  Idc. 
'  fbv«[iBiV<oairtied'a JpQ.v/i^>f ,^tiiat 
■  ffeehold^laodst  ocooliaBtedilf ciViior 
pursfaiisaibyvaJi^iBd  cof  eit^camot 
be  diil^>e6ed  nii^^j\hmi'mlik ^nbut 
4dhat  leasehold-estatea  may^opass. 
4thly9  that  a  sum  to  which  she 
might  have  appointed^  fell  to  her 
executor^  and  not  to  her  surviving 
husband.— CAu;]^  agt.  Dibben. 
Page  68 

/(>  r;u)M  a^.iyjHiiAi/i 

A  pafdia4OT<Dfamigatklfcfcvii«ii«it>' 
jeet.  .to^tl^eifiliyAisht  lifflkiBlterta- 

.     lor'^dsbteMtclkghae^Swgcievil, 

'  I  mad:  oDt^liMik  tA^d&Kii&sfktmge 
;of  Iteoi.^  >iiidiiG£sa*MlibBaaiBht 
^agaitttt'a'dbHnof di^p^MMliob  a 

i    idBbt9eafenlill9^i>ttt<M^:><fem%i?ia 

I     ,.  ,V\ — .vi.'/.  n'itiuo  o)J  "io  tn'/hfr.>q 
'   .♦^^)       .  jj^ui'U  .iy;  •^:>\>^ 

I  AppU(^ibft  ic(1^e  reH^^  fag«uibir«- 


156        REVOCATION. 

lesMS,  posaeasion  havinglMen  held 
*   In  pttrsnance  of  them  for  30  yean, 

(MtL  .  Page  92 

RENT. 

A  tenant  in  tail  is  tenant  for  life 
under  the  statute  1 1  Geo.  2.  c.  19., 
and  his  representatives. entitled  to 
tlw  proportion  of  half  year's  rent, 
whidi  had  accrued  under  a  lease 
made  by  him,  at  the  time  of  his 
deafli«  But  decreed  chiefly  on  ac- 
count tff  the  tenant's  having  paid 
the  whok  rent  to  the  remainder- 
muit^Pagel  agt  Gee.  31 

REVOCATION. 

Whether,  on  setting  aside  a  deed  of 
eooTeyaaoe,  on  a  dear  manifesta- 
tion of  firaudi  a  will  previously 

*  made  to  the  grantee  under  the 
deed,  has  been  revoked  by  it,  and 
is  rendered  again  Talid  by  annihi- 
lating the  deed  ?  Held,  tihat  any 
deed  shewing  ah  intent  to  make  a 
diibrent  disposition,  is  a  revocation 
of  a  will;  and  that  in  the  present 
case,  the  whole  being  tee  transac- 
tion between  the  same  parties,  the 
court  would  not  set  up  the  will. 


TESTE  OF  ORIGINAL  WRIT. 

though,  had  the  devisee  been  a 
third  person,  much  might  hare 
been  said  in  his  favour. — Hicka^ 
Mors  and  WelU^  ei  e  coni\ 

Fisgein 

RULE. 

1.  After  order  for  time,  you  cannot 
refer,  &c.; — Anonymous.        .    21 

2.  Insufficiency  of  an  answer,  not  to 
be  insisted  upon,  on  shewing  cause, 
hc^^^Anonymous.        .        •     23 

3.  If  a  commission  issued  in  tenn 
time  be  made  returnable  without 
delay,  it  is  returnable  the  first  day 
of  the  next  term :  if  issued  in  the 
vacation,  the  last  day  of  the  next 
term.*— ^itonymoitf.         .         30 


T. 

TESTE  OF  ORIGINAL  WRIT. 
Motion  to  supersede  an  original  writ, 
on  tiie  ground  of  its  being  ante- 
dated, in  respect  to  the  day  on 
which  the  actual  sealing  and  de- 
Uveiy  <rf  it  took  place,  refhsed.— 
Ao0iiagt6a%.  24 
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